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THE 

TWENTY-FIFTH  ANNUAL  MEETING 

WILL  BE   HELD  AT 

SARATOGA  SPRINGS,  NEW  YORK, 

On  Wednesday,  Thursday  and  Friday, 
August  ij,  »8  and  »%  tgo2. 


XRANSACXIONS 

OP  THB 

TWENTY-FOURTH  ANNUAL  MEETING 

OF  TBB 

American  Bar  Association, 


BBLO  AT 


DENVER,  COLORADO, 

AUGUST  2t,  2a  AND  23,  1001. 


Wednesdat/y  August  i?i,  1901. 

The  Twenty-fourth  Annual  Meeting  of  the  American  Bar 
Association  convened  in  the  Tabor  Grand  Opera  House, 
Denver,  Colorado,  on  Wednesday,  August  21,  1901,  at  10.30 
A.M. 

The  meeting  was  called  to  order  by  Charles  F.  Manderson, 
of  Nebraska. 

Charles  F.  Manderson,  of  Nebraska : 

Gentlemen  of  the  American  Bar  Association,  I  congratulate 
you  that  under  such  pleasant  auspices  you  have  met  in  this 
beautiful  city  of  the  mountain  and  the  plain.  It  is  my 
pleasure,  as  I  know  it  wiH  be  yours  tahave  me  introduce  the 
President  for  the  year  1901,  Mr.  Edmund  Wetmore,  of  New 
York. 

The  President : 

Gentlemen,  I  thank  you  for  your  kindly  greeting,  and  my 
distinguished  predecessor  for  his  gracious  introduction. 

Before  proceeding  with  the  annual  address,  the  Colorado 
State  Bar  Association,  represented  by  Mr.  Piatt  Rogers,  and 
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the  Denver  City  Bar  Association,  represented  by  Mr.  Hugh 
Butler,  are  here  to  welcome  us. 

Piatt  Rogers,  of  Colorado : 

Mr.  President  and  gentlemen  of  the  American  Bar  Associ- 
ation, it  greatly  pleases  'the  members  of  the  Colorado  Bar 
Association  to  behold  the  members  of  the  American  Bar 
Association  at  last  assembled  in  the  city  of  Denver.  I  say  at 
last,  because  it  has  seemed  to  us  that  you  should  have  come 
long  before.  However,  I  suppose  it  is  but  another  instance  of 
the  law's  delay. 

Of  course,  you  have  all  come  properly  armed.  It  is  not 
necessary  that  you  should  be  completely  equipped  as  formerly. 
Mr.  Roosevelt  has  been  here  several  times.  He  tackled  all 
the  varmints  in  the  western  part  of  the  state,  but  omitted  the 
tiger  in  Denver,  thereby  indicating  that  the  strenuous  life  is 
not  without  its  element  of  political  caution. 

While  you  are  here  we  expect  you  to  have  a  good  time,  a 
royal  good  time,  but  let  me  caution  you,  if  you  should  dis- 
cover any  tendency  to  dizziness  or  uncertainty  in  your  move- 
ments,  not  to  charge  it  to  the  altitude  or  the  thinness  of  the 
atmosphere.  That  sort  of  a  story  may  go  in  the  east,  but  out 
here  we  know  that  the  thinness  is  not  in  the  atmosphere. 

If  your  social  gatherings  should  chance  to  break  up  late  at 
night,  and  you  should  discover  at  the  street  comers  the  unusual 
spectacle  of  two  arc  lights,  do  not  be  frightened;  they  are 
both  there.  It  is  merely  a  way  we  have  of  spending  our  sur- 
plus money.  One  contract  for  electric  light  is  usually  enough 
for  a  town,  but  we  can  stand  two.  You  are  not  to  take  this 
observation  as  an  explanation  of  all  cases  in  which  you  may 
see  double.  On  the  contrary,  the  rule  obtains  here,  as  well  as 
in  the  east,  that  if  upon  leaving  the  club  in  the  early  morning 
you  discover  two  carriages  awaiting  you,  you  will  take  the 
first  one ;  the  second  isn't  there. 

A^in,  I  assure  you  that  you  are  welcome,  but  I  must  add 
that  while  we  are  prepared  to  welcome  the  coming,  we  are 
equally  prepared  to  speed  the  parting  guests.     We  have  our 
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fail  oompkinentof  attorneys  in  this  state  already,  and  any  con- 
siderable addition  from  members  of  the  American  Bar  Associ- 
ation would  completely  demoralize  the  industry.  Besides,  you 
who  have  climbed  to  the  twenty<eighth  story  in  the  practice  of 
the  profession  would  very  soon  render  us  unable  to  attend 
even  a  local  bar  meeting. 

Whatever  you  see  while  here  that  strikes  your  fancy  is 
yours — when  paid  for — and  we  trust  that  if  you  are  not  able 
to  buy  a  mine,  which  we  understand  some  of  the  members  of 
the  Colorado  Bar  Association  might  be  able  to  sell  you  if  you 
insist,  you  will  at  least  carry  away  with  you  the  recollection 
of  the  most  instructive  and  agreeable  meeting  of  the  American 
Bar  Association  that  you  have  ever  attended. 

Hugh  Butler,  of  Colorado : 

Mr.  President  and  gentlemen  of  the  American  Bar  Associa- 
tion :  It  was  my  purpose  to  deliver  a  written  address  of  wel- 
come. I  understood  that  my  distinguished  friend  and  prede- 
cessor, who  has  just  addressed  you,  had  prepared  a  long  ora- 
tion. In  order  to  compete  with  him  I  came  with  a  manuscript 
of  equal  length,'  as  I  supposed.  I  find,  however,  much  to  my 
gratification,  that  he  has  satisfied  himself  with  a  brief  address, 
eloquent,  appropriate  and  fitting,  and  I  therefore  simply  say, 
without  any  other  address,  that  the  Denver  Bar  Association 
joins  in  a  cordial  welcome  to  the  American  Bar  Association. 

It  is  difficult  to  make  a  speech  of  welcome  unless  one  in- 
dulges more  or  less  in  self-glorification.  I  might  speak  of 
these  grand  and  massive  mountains,  I  might  speak  of  our  very 
many  natural  attractions,  and  I  might  speak  of  our  beautiful  and 
magnificent  city  of  Denver,  but,  in  my  judgment,  it  is  better 
to  let  the  handiwork  of  nature  and  the  handiwork  of  man  speak 
in  their  own  eloquent  way,  contenting  ourselves  with  a  simple 
but  sincere  welcome  to  our  visitors  from  the  North,  the  East, 
the  West  and  the  South  who  on  this  occasion  constitute  the 
American  Bar  Association. 
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I  therefore,  without  further  remarks,  conclude  hj  saying. 
Welcome,  Welcome  to  the  city  of  Denver  and  State  of  Col- 
orado. 

The  President : 

Mr.  Rogers,  and  brethren  jsf  the  State  Bar  Association  of 
Colorado,  and  Mr.  Butler,  and  our  brethren  of  the  Denver 
Bar  Association : 

We  tender  to  you  our  wannest  acknowledgment  for  the  wel- 
come so  gracefully  extended,  and  we  accept  your  hospitality  as 
frankly  as  it  is  freely  given.  I  cannot  say  that  it  comes  to  us 
as  a  surprise.  The  boundless  hospitality  of  the  West  is  known 
the  world  over,  but  we  in  our  own  persons  have  already  found 
out  by  the  invitation  we  received  some  time  ago,  how  wide 
open  our  brethren  of  Colorado  throw  their  gates  to  their  guests, 
for  not  only  do  you  welcome  us  to  your  capital  city  and  its 
pleasures,  but  offer,  under  your  guidance,  to  show  us  the  beau- 
ties and  the  glories  of  your  magnificent  state.  We  who  come 
from  the  sea  coast  have  been  in  the  habit  of  speaking  of  the 
far  West,  but  it  is  ''  far  "  no  longer ;  time  has  annihilated  dis- 
tance, and  the  roads  that  were  traveled  over  by  the  pioneers  in 
the  slow-moving  wagon  trains  are  now  traversed  so  swiftly  by 
the  flying  coaches  that  brought  us  hither,  that  you  are  no 
longer  the  far,  but  the  near.  West.  You  have  become  our 
very  good  neighbors,  and  we  thought  it  was  pleasant  just  to 
come  and  pay  you  a  neighborly  visit. 

We  do  not  come  here  ignorant  of  Colorado's  history.  The 
birthday  of  Colorado  as  a  state  and  the  birthday  of  this  Asso- 
ciation were  almost  coeval.  You  are  but  two  years  our  seniors, 
and  those  who  are  so  nearly  twins,  naturally  feel  an  interest  in 
each  other.  While  not  unmindful  of  the  magnificent  results 
of  your  energy  and  enterprise,  of  all  that  has  been  done  in 
Colorado;  of  the  rapid  transformation  of  the  mining  camp  into 
a  great,  rich  and  populous  city,  and  the  hidden  treasure  in 
your  mountains  into  the  ready  wealth  of  your  citizens,  yet  we, 
as  lawyers,  are  most  interested  in  the  development  of  the  law 
of  Colorado.     It  must  be,  I  presume,  within  the  memory  of 
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the  oldest  members  of  your  Bar  that  the  territorial  courts 
were  first  organized,  and  certainly  it  cannot  be  more  than  some 
thirty  years  ago  ere  the  Court  House  followed  the  settlers' 
cabin  to  this  place,  and  yet  within  that  time  the  twenty  odd 
volumes  of  the  Reports  of  the  Colorado  Supreme  Court,  made 
weighty  and  instructive  by  the  opinions  of  your  judges  from 
Chief  Justice  Thacher  onward,  constitute  a  body  of  law  cited 
with  respect  in  the  courts  of  your  sister  states,  and  form  a  con- 
tribution to  jurisprudence  of  which  not  only  yourselves,  but 
we,  as  American  lawyers,  may  well  feel  proud. 

But  I  will  not  take  up  the  time  of  my  fellow-associates, 
which,  after  what  we  have  heard  from  Mr.  Rogers,  is  all  too 
short  to  take  in  all  the  things  that  have  been  generously  pro- 
vided for  us,  by  any  longer  extended  oral  acknowledgment. 
It  will  be  better  to  let  you  see  our  enjoyment  rather  than  to 
expatiate  upon  it.  In  the  name  of  my  associates  we  extend 
the  right  hand  of  fellowship  to  our  brethren  of  the  Colorado 
and  of  the  Denver  Bar  Associations ;  and,  once  more,  we  thank 
you  for  your  generous  greetings,  and  for  the  welcome  that  you 
have  extended  to  us. 

The  President  then  delivered  the  President's  Address. 
{See  the  Appendix.) 

The  President : 

The  first  regular  business,  gentlemen,  is  the  nomination  and 
election  of  new  members. 

New  members  were  then  elected. 
{See  List  of  New  Members,) 

The  President : 

I  will  ask  the  Secretary  to  read  the  list  of  delegates  from 
State  Bar  Associations. 

The  list  of  delegates  from  Bar  Associations  was  then  read  by 
the  Secretary. 

{See  List  of  Delegates.) 

The  President : 

It  is  usual  that  some  committees  be  appointed,  namely, 
Committees  on  Auditing,  Publications  and  Reception.     The 


8  COMMITTEES   APPOINTED.      REPORTS  MADE. 

Secretary  will  read  the  list  of  the  gentlemen  appointed  on  the 
several  committees. 

The  Secretary : 

The  President  has  appointed  the  following  gentlemen  to 
constitute  the  Committee  on  Auditing : 

Robert  H.  Parkinson,  of  Illinois. 
Leonard  E.  Curtis,  of  Colorado. 

Committee  on  Publications. 

James  Hagerman,  of  Missouri. 
Charles  M.  Campbell,  of  Colorado. 
Edward  Q.  Keasbey,  of  New  Jersey. 
William  H.  Staake,  of  Pennsylvania. 
Charles  Martindale,  of  Indiana. 

Committee  on  Reception. 

Lucius  M.  Cuthbert,  of  Colorado, 
Charles  Monroe,  of  California. 
P.  W.  Meldrim,  of  Georgia. 
Walter  S.  Logan,  of  New  York. 
Horace  G.  Lunt,  of  Colorado. 
Charles  Claflin  Allen,  of  Missouri. 
William  P.  Breen,  of  Indiana. 
Edward  A.  Harriman,  of  Illinois. 
Thomas  Patterson,  of  Pennsylvania. 

A  recess  of  ten  minutes  was  then  taken,  after  which  the 
General  Council  was  elected. 

(See  List  of  Officers  at  end  of  Minutes.) 
The  President : 

The  next  business  in  order  is  the  report  of  the  Secretary. 
John  Hinkley,  of  Maryland,  Secretary,  read  his  report. 
The  President : 
The  Report  will  be  received  and  placed  on  file. 

{See  the  Report  at  end  of  Minutes,) 

The  President : 

Next  in  order  is  the  report  of  the  Treasurer. 

Francis  Rawle,  of  Pennsylvania,  Treasurer,  read  his  report. 
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The  President : 

This  report  will  be  received  and  referred  to  the  Auditing 
Oommittee. 

{See  the  Report  at  end  of  Minutes.) 

The  President : 

Next  in  order  will  be  the  report  of  the  Executive  Commit- 
vee* 

The  report  of  the  Executive  Committee  was  read  by  the 
Secretary. 

The  President : 

The  report  is  received  and  will  be  placed  on  file. 
{See  the  Report  at  end  of  Minute%.) 

The  President : 

Before  adjournment  this  morning,  gentlemen,  I  wish  to 
read  the  following  letter  which  has  been  received  : 

"  Louisiana  Purchase  Exposition  Company, 

St.  Louis,  Mo.,  August  17,  1901. 

The  President  of  the  American  Bar  Association. 

Dear  Sir : 

The  Louisiana  Purchase  Exposition  Company  extends  to 
your  Association  a  cordial  invitation  to  hold  its  annual  meet- 
ing in  St.  Louis  in  1903.  In  that  yeaf  will  be  held  an  exposi- 
tion that  will  surpass  all  previous  world's  fairs.  Special 
attention  is  already  being  given  to  matters  in  which  your 
Association  is  directly  interested. 

St.  Louis  is  the  most  central  of  all  American  cities  and  the 
most  easily  accessible  by  rail  from  all  points. 

We  trust  this  invitation  will  commend  itself  to  your  mem- 
bers. 

Yours  respectfully, 

C.  H.  SPENCER, 

Vice-  and  Acting  President. 

Walter  B.  Stevens, 

Secretary. 
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2.  Teachers  of  Law  and  persons  learned  in  special  branches 
of  jurisprudence. 

3.  Persons  learned  in  Ancient  Law«  including  teachers  of 
the  History  of  Law,  and  students  of  the  laws  of  peoples  and 
nations  now  extinct. 

The  foregoing  summary  is  an  outline  of  the  underlying  idea 
of  the  plan.  The  character,  constitution  .and  management  of 
the  Congress  itself  will  be  developed  hereafter,  and  chiefly,  it 
is  hoped,  by  the  American  Bar  Association. 

The  Committee  on  Education  of  the  Louisiana  Exposition 
Company,  upon  whom  falls  the  duty  of  preparing  for  this  Con- 
gress, adopt  the  definition  of  Justiniaa :  ^'  Jurisprad^^iee  is 
the  knowledge  of  things  divine  and  human,  the  science  of  the 
right  and  the  wrong." 

The  one  great  object  is  to  make  the  Congress  of  Lawyers  as 
universal  in  scope  as  that  definition.  Therefore  the  Louisiana 
Purchase  Exposition  Company,  acting  through  its  Committee 
on  Education,  extends  to  the  American  Bar  Association,  as 
the  great  body  of  representative  lawyers  and  jurists  from  all 
parts  of  the  United  States,  an  invitation  to  unite  with  the 
Louisiana  Purchase  Exposition  Company  in  securing  a  Uni- 
versal Congress  of  Lawyers,  to  meet  at  St.  Louis,  Missouri, 
during  the  Exposition  of  1903. 

To  that  end  the  American  Bar  Association  is  requested  to 
appoint  a  committee  of  one  hundred  or  more  representative 
lawyers  from  different  states  and  territories  of  the  United 
States  and  from  Foreign  Countries,  if  desired,  whose  duty  it 
shall  be  to  plan,  and,  subject  to  the  supervision  of  the  Louisi- 
ana Purchase  Exposition  Company,  arrange  for  the  holding  of 
such  Universal  Congress  of  Lawyers. 

Approved:  The   Committee  On  Edu- 

David  R.  Francis,  cation  of  the  Louisiana 

President  of  the  Louisiana         Purchase  Exposition  Co. 
Purchase  Exposition  Company,  By   John  Schroers, 

Chairman, 
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James  Hagerman,  of  Missouri : 

As  pertinent  to  the  Memorial  which  has  just  been  read,  I 
yield  the  floor  to  Mr.  Stevens,  of  Minnesota,  for  the  purpose 
of  allowing  him  to  offer  a  resolution. 

Hiram  F.  Stevens,  of  Minnesota : 

I  believe  that  the  proposition  involved  in  this  invitation  and 
Memorial  is  one  which  commends  itself  to  this  Association. 
In  great  detail  and  with  great  force  the  Memorial  sets  out  the 
advantages  that  will  come  to  us  and  to  the  people  of  the 
United  States  by  reason  of  that  Exposition.  But,  looking  at 
it  from  the  other  side,  I  believe  it  is  due  to  the  memory  of  the 
foresight  of  that  great  Father  of  the  Republic  and  to  the  great 
man  who  supported  it,  and  a  proper  recognition  of  that  trans- 
action, not  only  upon  the  United  States  but  upon  the  civilized 
world,  that  we  as  lawyers  should  recognize  the  importance  of 
that  event  which  changed  the  frontier  of  the  United  States 
from  the. Mississippi  River  to  that  undefined  and  undefinable 
space  which  we  now  call  the  Orient,  and  placed  all  this  terri- 
tory, in  the  centre  of  which  we  are  now  enjoying  ourselves  so 
much,  no  longer  under  the  tyrranical  flag  of  Spain,  but  under 
the  domain  and  protection  of  th«  Stars  and  Stripes  and  the 
civilization  which  that  means,  now,  always  and  forever. 

I  offer  the  following  resolution  : 

WhereaSy  a  Memorial  of  the  Louisiana  Purchase  Exposition 
Company,  under  whose  auspices  the  Centennial  of  the  acquisi- 
tion of  the  Louisiana  Territory — an  epoch  second  only  in 
importance  to  the  Declaration  of  Independence,  the  adoption 
of  the  Constitution  and  the  inauguration  of  the  Federal 
Government  with  General  Washington  as  President — is  to  be 
celebrated  in  the  City  of  St.  Louis,  in  the  year  1903,  has  been 
presented  to  this  Association,  announcing  its  intention  to  hold 
in  connection  with  said  celebration,  an  Universal  Congress  of 
Lawyers,  including  representatives  of  the  bench  and  bar,  and 
authors,  writers  and  teachers  of  the  law  from  all  the  nations  of 
the    earth    and    has    requested    earnestly   the   cooperation. 
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approval  and  support  of  this  Association  and  in  connection 
therewith  has  extended  an  invitation  to  this  Association  to  hold 
its  annual  meeting  of  1908  in  St.  Louis. 

Now  therefore  be  it  Resolved  that  the  Memorial  and  accom- 
panying invitation  be  referred  to  a  special  Committee  of  nine 
members,  to  be  appointed  by  the  President. 

Rodney  A.  Mercur,  of  Pennsylvania : 
Mr.  President,  I  second  that  motion. 
The  resolution  was  adopted. 
Edward  Q.  Keasbey,  of  New  Jersey  : 
Mr.  President,  may   I  be   permitted   to   inquire   if  that 
includes  the  invitation  ? 

The  President : 

The  Chair  so  understood  it. 

Hiram  F.  Stevens,  of  Minnesota  : 

It  does  include  the  invitation,  with  knowledge,  of  course, 
that  it  will  not  invade  the  prerogative  of  the  Executive  Com- 
mittee, but  shall  be  a  recommendation,  and  shall  be  taken  in 
connection  with  the  action  of  the  Executive  Committee  merely 
as  a  recommendation  to  that  committee. 

Edward  Q.  Keasbey : 

I  was  about  to  suggest  the  point  of  order  that  the  invitation 
is  a  matter  entirely  within  the  province  of  the  Executive  Com- 
mittee. 

The  President : 

The  Chair  understands  that  the  motion  is  simply  for  con- 
sideration and  report,  and  in  no  sense  does  it  invade  the 
prerogative  of  the  Executive  Committee.  The  motion  has 
been  carried.  The  Chair  will  announce  the  members  of  that 
committee  later. 

Gentlemen,  this  closes  our  business  for  this  morning,  and 
the  Association  will  now  take  a  recess  until  eight  o'clock  this 
evening. 

A  recess  was  then  taken  to  8  P.  M. 
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Evening  Session. 

Wednesday,  Av-gust  21,  1901,  8  P.  M. 

The  President  called  the  meeting  to  order. 
New  members  were  then  elected. 
{See  List  of  New  Members.) 

The  President : 

The  Chair  will  announce  the  names  of  the  following  gentle- 
men to  constitute  the  Committee  on  the  Louisiana  Purchase 
Exposition,  as  provided  for  by  the  Resolution  adopted  this 
morning: 

Hiram  F.  Stevens,  of  Minnesota. 
James  Hagerman,  of  Missouri. 
Walter  S.  Logan,  of  New  York. 
William  A.  Ketcham,  of  Indiana. 
Charles  F.  Libby,  of  Maine. 
Hugh  Butler,  of  Colorado. 
Burton  Smith,  of  Georgia. 
Adolph  Moses,  of  Illinois. 
F.  C.  Dillard,  of  Texas. 

Gentlemen,  we  shall  now  have  the  pleasure  of  listening  to  a 
paper  by  Mr.  Richard  C.  Dale,  of  Philadelphia,  on  '^  Implied 
Limitation  upon  the  Exercise  of  the  Legislative  Powers.'' 

Mr.  Dale  then  read  his  paper. 
{See  the  Appendix.) 

The  President  : 

The  Association  will  now  have  the  pleasure  of  listening  to  a 
paper  to  be  read  by  Mr.  Charles  J.  Hughes,  Jr.,  of  the  Denver 
Bar,  upon  '*  The  Evolution  of  Mining  Law." 

Mr.  Hughes  then  read  his  paper. 
{See  the  Appendix.) 

The  President  : 

The  papers  read  are  now  open  to  discussion,  should  any 
members  desire  to  discuss  them.     If  there  is  no  discussion,  we 
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will  take  an  adjournment  until  tomorrow   morning  at  ten 
o'clock. 

The  Association  then  adjourned  to  Thursday  morning,  at 
10.80  o'clock. 


Second  Day. 

Thursday,  August  2^,  1901,  10.30  A.  M. 

The  President : 

The  Association  will  please  come  to  order.  I  have  the 
great  pleasure  of  introducing  Hon.  Charles  E.  Littlefield,  of 
Maine,  who  will  deliver  the  Annual  Address,  upon  the  subject 
of  "The  Insular  Cases." 

The  Annual  Address  was  then  delivered  by   Charles   G. 
Littlefield,  of  Rockland,  Maine. 
[Ste  the  Appendix.) 

Additional  new  members  were  then  elected. 
(iSee  List  of  New  Members.) 

The  President : 

The  next  regular  business  in  order  is  the  reports  of  Stand- 
ing Committees,  and  the  first  one  will  be  the  Committee  on 
Jurisprudence  and  Law  Reform.  There  appears  to  be  no 
member  of  that  committee  present,  and  therefore  that  will  be 
passed. 

The  next  in  order  is  the  Committee  on  Judicial  Administra- 
tion and  Remedial  Procedure. 

The  Secretary  : 

The  Secretary  of  the  Association  begs  to  state  that  he  has 
received  from  the  chairman  of  that  committee  the  following 
report. 

The  report  was  then  read  by  the  Secretary. 
{See  the  Report  in  the  Appendix.) 
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The  President : 

The  report  of  the  committee  will  be  received  and  filed. 
The  next  is  the  Committee  on  Legal  Education  and  Admis- 
sion to  the  Bar.     Is  there  any  report  from  that  committee  ? 

Henry  E.  Davis,  of  Washington,  D.  C: 

On  behalf  of  that  committee  I  wish  to  report  that  the  com- 
mittee has  submitted  to  the  Secretary  a  somewhat  lengthy 
report  reviewing  the  history  of  law  schools  and  legal  educa- 
tion in  the  country  during  the  past  century.  I  therefore 
respectfully  submit  the  report  without  reading  it. 
{See  the  Report  in  the  Appendix,) 

The  President : 

The  report  of  the  Committee  on  Commercial  Law.  Is 
there  any  report  from  that  committee  ? 

Walter  S.  Logan,  of  New  York  : 

Mr.  President  and  gentlemen,  I  value  your  friendship  too 
much  to  read  the  report  of  the  committee.  It  has  been  printed 
and  distributed,  and  you  are  presumed  to  have  knowledge  of 
it.  If  any  of  you  are  deficient  in  such  knowledge,  you  will 
find  copies  of  the  report  here  at  the  Secretary's  desk. 

The  committee  have  for  two  years  before  the  passage  of  the 
Bankruptcy  Act,  and  ever  since,  been  wrestling  with  that  law. 
We  have  done  this  by  the  command  of  the  Association,  given 
to  us  each  year.  Before  the  law  was  passed  we  did  what  we 
could  to  secure  the  passage  of  an  acceptable  Bankruptcy  Law. 
We  got  a  Bankruptcy  Law.  I  leave  out  the  word  "  accept- 
able." Since  its  passage  we  have  done  our  best  to  secure 
acceptable  amendments.  If  the  distinguished  President  of  this 
Association  had  no  other  title  to  immortality,  he  would  go 
down  in  history  as  the  head  of  the  Patent  Law  Section  of  this 
Association,  which  has  saved  the  Patent  Law  of  the  United 
States.  Now  it  is  the  ambition  of  the  Commercial  Law  Com- 
mittee to  do  what  it  can  to  save  the  Bankruptcy  Law.  The 
Patent  Law  was  saved  by  amending  it  to  make  it  a  fair  and 
acceptable  law.  The  only  way  to  save  the  Bankruptcy  Law  is 
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by  acceptable  amendments,  which  will  make  it  fair  to  the 
creditor  as  well  as  to  the  debtor.  The  position  taken  by  the 
committee,  and  supported  by  the  Association,  has  been  that  a 
Bankruptcy  Law,  to  remain  upon  the  statute  books  and  to  be 
a  part  of  the  jurisprudence  of  this  land,  must  be  a  law  which 
protects  the  creditor  at  the  same  time  that  it  relieves  the 
debtor.  It  must  not  be  a  one-sided  law ;  it  must  be  a  credit- 
ors' law  as  well  as  a  debtors'  law,  and  the  amendments  which 
we  have  proposed  and  that  you  have  accepted  in  years  past, 
have  been  directed  to  making  this  a  law  which  will  protect  the 
creditor  as  well  as  relieve  the  debtor.  Amendments  are  now 
pending  before  Congress  which  go  far  to  accomplish  this 
result  We  have  proposed  other  amendments,  and  last  year 
this  Association  stood  behind  us  in  support  of  those  amend- 
ments. We  were  able  to  get  no  legislation  in  Congress 
during  the  last  year,  but  we  hope  for  a  better  result  next 
winter.  Politics  occupied  Congress  last  winter  to  a  very  great 
extent. 

They  had  too  much  to  do  with  the  Insular  Cases  to  pass 
bankruptcy  laws,  but  the  Insular  Cases  having  been  settled 
this  morning,  we  hope  the  Bankruptcy  Law  will  receive  some 
consideration  from  Congress  next  winter. 

The  Committee  on  Commercial  Law  recommend  that  the 
Association  shall  continue  in  the  future  as  it  has  in  the  past  to 
support  the  principle  of  a  Bankruptcy  Law.  We  have  summed 
up  our  conclusion  in  the  words  embodied  in  the  report,  and 
ask  the  approval  of  the  Association  both  as  to  what  we  have 
done,  and  what  we  propose  to  do. 

I  offer  this  resolution : 

Resolved:  That  the  report  of  the  committee  be  accepted 
and  approved ;  and 

Further  Resolved:  That  the  Committee  on  Commercial 
Law  for  the  ensuring  year  be  authorized  and  instructed  to 
continue  the  line  of  work  of  its  predecessors  looking  to  the 
perfecting  of  the  Bankruptcy  Law. 
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Sigmund  Zeisler,  of  Illinois :  . 

Mr.  President,  I  second  the  adoption  of  that  resolution. 

The  resolutions  were  adopted. 

(See  the  Report  in  the  Appendix,) 

The  President : 

Is  there  any  report  from  the  Committee  on  International 
Law? 

The  Secretary :     . 

The  report  is  in  print,  but  I  believe  none  of  the  members 
of  the  committee  are  present. 

The  President: 

As  the  report  has  been  printed  and  distributed,  and  unless 
there  is  objection  to  the  action,  the  report  will  be  received  and 
filed. 

{See  the  Report  in  the  Appendix,) 

The  President : 

The  Committee  on  Grievances. 

There  appears  to  be  nobody  present  from  that  committee, 
and  so  that  will  be  passed. 

The  Committee  on  Obituaries. 

Is  there  any  report  from  that  committee  ? 

The  report  of  the  Committee  on  Obituaries  was  read  by  the 
Secretary. 

{See  the  Report  in  the  Appendix,) 

The  President : 

The  report  of  the  Committee  on  Law  Reporting  and  Diges- 
ting.    Is  there  any  report  from  that  committee? 

The  report  was  presented  and  read  by  Edward  Q.  Keasbey, 
of  New  Jersey,  Chairman  of  the  committee. 

The  President : 

The  report  is  received  and  will  be  filed. 
{See  the  Report  in  the  Appendix,) 

The  President : 

Next  in  order  is  the  report  from  the  Committee  on  Patent, 
Trade-Mark  and  Copyright  Law. 
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Lester  L.  Bond,  of  Illinois  : 

Mr.  President  and  Gentlemen:  I  appear  to  be  the  only 
member  of  that  committee  present.  I  would  state  that  we 
have  no  report,  and  our  first  meeting  is  called  for  three  o'clock 
this  afternoon.  We  may  hereafter  be  prepared  to  make  a 
report,  but  we  have  none  at  present. 

The  President : 

In  view  of  what  has  been  stated  by  Judge  Bond,  leave  will 
be  granted  to  that  committee  to  report  later,  if  they  so  desire. 

This  ends  the  series  of  reports  of  Standing  Committees. 
The  Secretary  has,  I  believe,  some  announcements  to  make. 

The  Secretary  then  read  invitations  from  the  Denver  Club, 
the  University  Club  of  Denver,  the  Denver  Athletic  Club  and 
the  Overland  Park  Club,  extending  the  privileges  of  those 
clubs  to  the  members  of  the  American  Bar  Association  for  the 
period  of  fourteen  days. 

The  President : 

The  Chair  would  announce  the  following  gentlemen  as 
members  of  the  Committee  on  the  Dinner : 

Francis  Rawle,  of  Pennsylvania. 
Rodney  A.  Mercur,  of  Pennsylvania. 
Burton  Smith,  of  Georgia. 
Henry  F.  May,  of  Colorado. 
P.  W.  Meldrim,  of  Georgia. 

Adolph  Moses,  of  Illinois : 

Mr.  President,  I  wish  to  record  my  note  of  dissent  to  the 
general  applause  which  followed  the  presentation  of  "  The 
Insular  Cases"  by  Mr.  Littlefield.  When  the  matter  came 
to  my  attention  I  looked  with  a  great  deal  of  pleasure  to  the 
fact  that  he  had  chosen  this  difficult  subject  for  the  informa- 
tion of  this  Association.  I  regret  to  have  listened,  not  to  a 
piece  of  information,  but  rather  to  what  I  consider  an  unwar- 
ranted attack  upon  the  Supreme  Court  of  the  United  States, 
and,  as  a  member  of  this  Association,  I  wish  to  record  my  voice 
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here  as  a  protest  against  the  use  of  this  platform  for  a  purpose 
of  this  kind. 

I  remember  to  have  read  that  when  the  celebrated  case  of 
Cohens  vs.  Virginia  were  decided  by  Chief  Justice  Marshall, 
he  was  denounced  in  every  court  house  in  Virginia,  and  yet 
to-day  we  look  upon  that  great  decision  as  one  of  the  vindica- 
tions of  the  government.  That  is  not  the  only  instance^  sir, 
where  denunciation  has  followed  the  action  of  the  Supreme 
Court  of  the  United  States. 

Those  who  believe  with  the  majority  have  full  confidence  in 
the  sober  second  thought  of  the  people  of  the  United  States  as 
to  the  correctness  of  that  great  decision.  It  has  a  political 
aspect  and  it  is  but  natural  that  all  of  us  free  Americans  should 
take  divergent  views,  but  I  protest  against  the  use  of  this  plat- 
form on  the  part  of  any  man,  however  capable  and  learned  he 
may  be,  who, 

Thomas  Patterson,  of  Pennsylvania : 
Mr.  President,  I  rise  to  a  point  of  order. 

The  President : 

The  gentleman  from  Pennsylvania  will  state  his  point  of 
order. 

Thomas  Patterson : 

My  point  of  order,  sir,  is  that  the  gentleman  is  out  of  order 
in  speaking  to  a  question  that  is  not  now  before  the  house. 

The  President : 

The  Chair  of  the  opinion  that  the  point  of  order  is  well 
taken. 

Gentlemen,  is  there  any  further  business  to  come  before  the 
Session  this  morning?     If  not,  we  will  adjourn  until  evening. 

A  recess  was  then  taken  until  8  o'clock  P.  M. 
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Evening  Session. 

Thursday,  August  22,  1901,  8  o  clock  P,  M, 

The  President : 

The  Association  will  come  to  order.  We  will  now  have  the 
pleasure  of  listening  to  a  paper  by  Mr.  Henry  D.  Estabrook, 
of  Chicago,  upon  **  Alexander  Hamilton  as  a  Lawyer." 

Henry  D.  Estabrook  then  read  his  paper. 
{See  the  Appendix,) 

The  President : 

The  Association  will  now  have  the  pleasure  of  listening  to  a 
paper  by  Mr.  Piatt  Rogers,  of  the  Denver  Bar,  upon  ''The 
Law  of  New  Conditions — Illustrated  by  the  Law  of  Irriga- 
tion." 

Piatt  Rogers  then  read  his  paper. 
{See  the  Appendix,) 

Additional  new  members  were  then  elected. 
{See  List  of  Netv  Members.) 

The  President : 

Preceding  the  consideration  of  the  reports  of  Special  Com- 
mittees, I  would  like  to  ask  if  the  Special  Committee  on  the 
matter  of  the  Memorial  of  the  St.  Louis  Exposition  is  ready  to 
report ;  if  so,  I  will  ask  that  it  report  first. 

Hiram  F.  Stevens,  of  Minnesota  : 

The  Committee  have  had  the  matter  under  consideration, 
and  without  reciting  the  terms,  I  will  proceed  at  once  to  the 
reading  of  the  committee's  report,  and  the  resolutions  the  adop- 
tion of  which  the  committee  recommends : 
{See  the  Report  in  the  Appendix,) 

Charles  F.  Libby,  of  Maine  : 

I  second  the  adoption  of  those  resolutions. 

Hiram  F.  Stevens : 

I  am  reminded  that  the  District  of  Columbia  has  not  been 
expressly  included.     That  being  so,  I  ask  leave  to  change  the 
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report  so   as   to   allow  of  the   inclusion   of  the   District  of 
Columbia. 

The  President : 

If  there  is  no  objection,  that  may  be  done. 

The  resolutions  were  then  unanimously  adopted. 

Charles  F.  M anderson,  of  Nebraska : 

While  perhaps  not  in  the  regular  order  of  business,  I  ask 
leave  at  this  time  to  make  a  motion.  Two  years  ago,  when  the 
American  Bar  Association  met  at  Buffalo,  our  transactions 
were  rendered  most  interesting  by  the  presence  at  the  same 
time,  of*  The  International  Law  Association.  We  who  were 
there  recall  with  great  interest  the  meeting  of  the  Association 
that,  for  the  first  time  in  its  history  of  a  quarter  of  a  century, 
met  on  American  soil.  I  need  not  take  up  the  time  to  state 
the  importance  of  that  Association  and  the  great  work  that  it 
has  accomplished  during  the  last  twenty  years.  By  a  coinci- 
dence The  International  Law  Association  is  now  holding  its 
session  in  the  City  of  Glasgow,  Scotland,  and  I  move  that  the 
Secretary  of  the  American  Bar  Association  send  a  cablegram 
of  greeting  and  good  wishes  to  this  brother  Association  of 
ours. 

Amasa  M.  Eaton,  of  Rhode  Island : 
I  second  that  motion. 
The  motion  was  adopted. 

The  President : 

Is  the  Special  Committee  on  the  Classification  of  the  Law 
ready  to  report  ?  There  being  no  one  from  that  committee 
present,  that  report  will  be  passed. 

The  Special  Committee  on  Indian  Legislation.  There  does 
not  seem  to  be  any  report  from  that  Committee,  and  so  that 
will  be  passed.     Special  Committee  on  Uniform  State  Laws. 

The  report  of  the  Committee  on  L'niform  State  Laws  was 
then  read  by  Lyman  D.  Brewster,  of  Connecticut. 
(See  the  Report  in  the  Appendix,) 
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Amasa  M.  Eaton,  of  Rhode  Island  : 

I  move  you,  sir,  that  the  report  be  received  and  the  com- 
mittee continued,  and  I  wish  to  urge  upon  members  the  neces- 
sity, in  every  way  possible,  of  aiding  the  efforts  of  the  Com- 
missioners who  have  been  in  conference  on  Uniformity  of 
Laws,  in  getting  the  laws  which  they  have  recommended  passed 
in  the  various  states.  A  great  many  of  these  measures  are 
simply  before  the  public  with  no  one  to  urge  their  passage ;  the 
members  of  this  Association  are  familiar  with  their  work,  and 
it  is  earnestly  desired  that  they  give  assistance  in  every  way 
possible  in  securing  the  passage  of  the  laws  recommended  by 
the  Commissioners. 

The  motion  was  adopted. 

The  President : 

The  Committee  on  Federal  Code  of  Criminal  Procedure. 
Is  there  a  report  from  that  committee  ? 
{See  the  Report  in  the  Appendix.) 

The  President  : 

The  Chair  would  suggest  that  notwithstanding  the  fact  that 
the  committee  has  found  so  little  to  do,  in  view  of  the  pendency 
of  the  revision  of  the  statutes  to  which  I  referred  in  my  address, 
it  would  at  least  be  useful  if  the  committee  were  continued,  in 
case  the  occasion  for  its  action  should  arise. 

William  A.  Ketcham,  of  Indiana: 

Mr.  President,  I  move  that  the  committee  be  continued. 
There  may  be  a  very  great  necessity  for  having  that  committee 
in  existence. 

Wilbur  F.  Sanders,  of  Montana  : 

Mr.  President,  may  I  ask  when  this  Commission  was 
appointed  ? 

Charles  F.  Libby : 
About  three  years  ago. 

W.  F.  Sanders : 

What  has  been  done  by  that  Commission  in  the  meantime? 
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Charles  F.  Libby : 

They  have  reported  in  part.  Their  powers  were  afterwards 
enlarged  to  cover  the  reorganization  and  practise  and  procedure 
of  the  Federal  courts,  and  they  have,  I  think,  sent  to  Congress 
a  part  of  their  deliberations  relative  to  the  Federal  courts. 

William  A.  Ketcham : 

Mr.  President,  I  would  like  to  inquire  what  is  the  function 
of  this  committee,  as  described  in  our  proceedings  ? 

The  President : 

The  committee  now  reporting  is  the  Committee  on  Federal 
Code  of  Criminal  Procedure.     That  is  the  title  of  it. 

Wilbur  F.  Sanders : 

It  seems  to  me  that  the  time  mentioned  by  the  chairman  of 
the  committee  is  wholly  ample  to  have  completed  that  task,  and 
that  if  this  is  designed  and  intended  to  be  a  practical  com- 
mittee to  perfect  the  laws  of  the  United  States,  their  labors 
ought  long  since  to  have  been  completed,  and  I  am  apprehen- 
sive that  our  committee  is  being  trifled  with  in  this  regard;  I 
cannot  think  that  three  years  need  to  have  transpired  before 
there  might  have  been,  with  all  the  advantages  that  are  aiTord- 
-ed  to  that  Commission,  a  report  which  should  cover  a  Code  of 
Practive  touching  the  criminal  laws  of  the  United  States,  and 
I  trust  that  if  the  committee  shall  be  continued,  it  will  not 
<;onceive  that  its  duty  is  to  fold  its  arms  and  await  the  some- 
what slow  process  of  the  Commission  appointed  for  the  purpose 
indicated. 

I  wish  to  say  further,  and  I  speak  from  a  somewhat  exten- 
sive examination  of  the  question,  that  it  seems  to  me  that  this 
Association,  before  it  adjourns,  ought  to  memorialize  Congress 
that  there  be  published  a  new  edition  of  the  Statutes  at  Large 
of  the  United  States,  some  of  the  volumes  of  which  I  believe 
are  out  of  print.  As  to  the  criminal  laws  of  the  United  States 
and  a  Code  of  Procedure  thereunder,  I  think  we  should  urge, 
by  all  the  means  at  our  command,  early  and  efficient  action. 
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Charles  F.  Libby : 

I  may  have  inadvertently  misstated  the  time  that  has  elapsed 
since  the  appointment  of  this  Commission.  It  is  more  than 
two  years ;  it  may  not  be  quite  three  years. 

Henry  E.  Davis,  of  the  District  of  Columbia : 

This  Commission  for  the  Revision  of  the  Criminal  Laws  was 
appointed  several  years  ago,  and  consisted  of  three  members. 
At  the  last  session  of  Congress,  the  number  of  members  was 
increased  to  five,  and  the  Commission  was  charged  with  the 
duty  of  revising  not  only  the  criminal  but  also  the  general 
statutes  of  the  United  States.  That  Commission  is  now  engaged 
in  its  labors.  It  has  been  retarded  in  the  discharge  of  its 
labors,  first,  by  the  illness,  followed  by  the  death,  of  one  of  the 
members  of  the  Commission.  There  is  every  reason  to  believe 
now  that  their  work  will  be  expeditiously  performed. 

Wilbur  F.  Sanders : 

I  am  very  grateful  for  the  information.  I  am  not  so  insis- 
tent upon  a  revision  of  the  criminal  laws  or  the  civil  laws  of  the 
United  States,  as  I  am  for  a  re-publication  of  the  Statutes  at 
Large  of  the  United  States,  which  was  given  over,  very  many 
years  ago,  to  Messrs.  Little,  Brown  &  Company,  and  the  recent 
numbers  of  which  I  believe  are  in  existence,  but  the  edition 
down  to  perhaps  twenty  years  ago  is  wholly  out  of  print.  I 
think  the  Congress  of  the  United  States,  upon  the  request  of 
the  American  Bar  Association,  would  pass  a  law  providing  that 
those  statutes  as  they  were  passed  should  be  reprinted  with 
annotations.  And  I  move  you,  sir,  that  this  question  of  the 
advisability  of  reprinting  the  Statutes  at  Large  of  the  United 
States,  with  annotations,  be  referred  to  this  committee,  and 
that  they  be  requested  to  make  a  report  thereon,  and  to  urge 
upon  Congress  the  necessity  of  such  a  re-publication. 

The  President : 

There  is  already  a  motion  before  the  House,  namely,  upon 
the  continuance  of  the  committee.  The  Chair  will  first  put  the 
question  upon  that  motion  : 

The  motion  was  adopted. 
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Wilbur  F.  Sanders : 
Now  I  renew  my  motion. 

Charles  F.  Manderson,  of  Nebraska : 

As  I  understand  Mr.  Sanders'  motion,  it  is  that  the  com- 
mittee be  requested  to  take  steps  to  call  to  the  attention  of 
Congress  the  necessity  of  the  re-publication  of  the  Statutes  at 
Large.  I  thiak  the  matter  will  come  with  more  force  and  have 
the  greater  effect  if,  by  a  resolution  passed  by  this  Association, 
the  attention  of  Congress  is  called  directly  to  the  fact  that  the 
Statutes  at  Large  are  largely  out  of  print,  and  ask  that  they 
be  re-published.  The  present  manner  of  publication  and  dis- 
tribution is,  that  first,  for  free  distribution  by  members  of  Con- 
gress, the  statutes,  at  the  close  of  each  session  of  Congress,  are 
published  in  pamphlet  form,  and  are  distributed,  to  a  very  mod- 
erate degree,  to  the  constituents  of  Congressmen.  This  is  a 
very  unsatisfactory  way  to  receive  even  the  Session  Laws  of 
Congress.  At  the  close  of  each  Congress  the  statutes  are  pub- 
lished under  the  direction  of  the  State  Department,  and  in 
bound  form  are  sold  by  the  Secretary  of  State.  I  think  if  we 
were  to  memorialize  Congress,  or  adopt  a  simple  resolution  call- 
ing attention  to  the  fact  and  asking  that  the  Statutes  at  Large 
be  re-published  in  bound  form  and  be  sold  either  by  the  Public 
Printer  or  by  the  Secretary  of  State  at  their  cost  to  the  govern- 
ment, with  ten  per  cent,  added,  which  is  the  usual  course  of 
procedure,  that  that  will  carry  greater  weight  than  to  have  the 
Committee  act  upon  it. 

Wilbur  F.  Sanders : 

My  friend,  Senator  Manderson,  who  was  Chairman  for  many 
years  of  the  Joint  Committee  on  Printing  in  Congress,  knows 
more  about  this  matter  than  any  other  person  possibly  can  hope 
to  know,  and  his  suggestions  are  law  to  me.  I  have  not  any 
doubt  but  that  we  should  memorialize  Congress  to  re-publish, 
I  hope,  with  annotations ;  I  hope  that  will  meet  Senator  Man- 
derson's  approval.  Someone  ought  to  annotate  them,  I  think, 
and  call  attention  in  Volume  I  to  all  the  subsequent  legisla- 
tion that  appertains  to  the  law  involved.    T  will  therefore  modify 
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my  motion  to  conform  to  Senator  Manderson's  suggestion, 
namely,  that  the  American  Bar  Association  respectfully 
memorializes  Congress  to  cause  to  be  republished  the  statutes 
of  the  United  States  in  extenso,  as  they  have  heretofore  been 
published,  with  such  annotations  as  will  render  them  intelligible 
as  to  subsequent  legislation  upon  similar  subjects. 

The  President : 

Will  the  gentleman  reduce  that  motion  to  writing  ? 

Wilbur  F.  Sanders : 

I  will  reduce  the  motion  to  writing,  so  that  it  will  express 
the  idea  which  I  have  perhaps  very  vaguely  indicated. 

Charles  F.  Manderson : 
I  second  that  motion. 

The  President : 

Gentlemen,  you  have  heard  the  motion  which  has  now  been 
seconded.     Are  you  ready  for  the  question  ? 

Sigmund  Zeisler,  of  Illinois : 

I  would  suggest  that  before  we  vote  upon  this  motion  it  be 
put  in  writing.  It  is  best  to  pass  upon  this  matter  when  a 
motion  has  been  put  in  writing,  so  that  we  can  see  just  what 
it  is.  And  I  would  suggest  that  it  be  laid  over  until  tomorrow 
morning. 

The  President : 

Does  the  suggestion  of  the  gentleman  from  Illinois  meet  with 
favor  ?  If  so,  the  Chair  thinks  that  is  possibly  the  best  plan 
to  pursue.  Therefore,  this  will  come  up  to-morrow  morning 
under  the  head  of  unfinished  business. 

Is  there  any  report  from  the  Committee  on  Penal  Laws  and 
Prison  Discipline? 

R.  W.  Williams,  of  Florida : 

Four  members  of  the  committee  are  not  here,  Mr.  President, 
and  no  report  has  been  prepared.  The  only  business  referred 
to  the  committee  is  a  direction  to  submit  a  resolution  changing 
the  Constitution  and  By-Laws  of  the  Association,  so  that  this 
Association  may  be  ready  at  the  next  International  Congress 
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which  meets  in  Hungary  four  years  hence.     I  would  ask  that 
the  matter  of  a  report  be  deferred  until  the  next  meeting. 

The  President : 

* 

Is  there  a  motion  for  a  continuance  of  the  committee  ? 

William  A.  Ketcham: 
I  make  that  motion. 

Wilbur  F.  Sanders : 

And  I  second  it. 

The  motion  was  adopted. 

The  President  : 

The  Committee  on  Federal  Courts  is  next  in  order. 

Charles  F.  Libby,  of  Maine : 

In  the  absence  of  the  Chairman  of  that  committee  I  have 
been  requested  to  present  a  short  report  and  a  resolution  in 
behalf  of  the  committee. 

{See  the  Report  in  the  Appendix,) 

William  A  Ketcham : 

As  I  recollect  it,  this  Association,  a  year  or  two  ago,  author- 
ized action  by  some  committee  with  reference  to  securing  an 
appeal  from  interlocutory  orders. 

Wilbur  F.  Sanders  : 

The  existing  law  touching  the  trial  of  cases  in  the  courts  of 
the  United  States  was  the  result  of  diflferences  of  opinion 
between  the  Senate  of  the  United  States  and  the  House  of  Rep- 
resentatives. It  is  ten  years  ago,  perhaps,  that  this  law  was 
passed,  and  the  House  of  Representatives  passed  a  law  upon 
that  subject.  It  came  to  the  Senate — and  the  Senate  is 
nothing  if  not  wiser  than  the  House — and  it  was  deemed 
essential  for  its  dignity  to  change  the  law  entirely,  and  we  did 
so.  The  present  law  was  drawn,  I  believe,  by  our  late  dis- 
tinguished member,  Mr.  Evarts.  It  has  proved  wholly  unsat- 
isfactory, I  think  I  may  say ;  but  it  has  occurred  to  me  that 
there  ought  to  be  an  opportunity  for  all  litigants  who  try  cases 
before  juries,  notably,  and  who  are  liable  to  be  taken  by  sur- 
prise, to  have  a  second  trial,  either  in  the  court  in  which  the 
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original  trial  was  had.  or  upon  some  appeal — speaking  now 
merely  of  the  question  of  fact.  That  has  been  a  provision 
that  has  obtained  in  some  states,  and  I  think  it  wise,  because 
litigants  cannot  always  anticipate  what  may  be  produced 
against  them ;  whereas,  if  they  have  an  opportunity  to  have 
a  re-trial,  either  in  the  same  court  or  upon  appeal,  they  can 
correct  any  error  that  might  have  arisen.  I  am  very  much 
impressed  with  the  wisdom  of  the  law  that  is  recommended,  but 
I  think  that  there  ought  to  be  an  opportunity  on  some  condi- 
tion for  a  party  who  has  beeen  beaten  in  a  case  at  nisi  prius  to 
have  a  re-trial  without  unnecessary  delay.  I  rise,  not  to  make 
any  motion  to  change  the  matter  that  is  before  the  Association, 
but  to  suggest  that  to  the  committee. 

The  President : 

The  question  before  the  AssQciation  is  upon  the  proposed 
resolution  read  by  Mr.  Libby,  to  the  effect  that  the  committee 
be  continued  with  the  power  to  advocate  the  passage  of  the 
bill  which  has  already  been  approved  by  this  Association. 

The  motion  was  adopted. 

The  President : 

The  Committee  on  Appeals  from  Orders  Appointing  Receiv- 
ers is  next  in  order. 

Charles  F.  Libby : 

That  is  covered  by  the  functions  of  this  same  committee,  I 
believe. 

The  Secretary  : 

I  have  a  report  here  from  that  committee  which  I  will  read. 

Wilbur  F.  Sanders : 

I  move  that  that  report  be  received  and  the  committee  con- 
tinued. 

The  motion  was  adopted. 

(See  the  Report  in  the  Appendix.) 

William  A.  Ketoham : 

Would  it  be  in  order  to  move  the  discharge  of  that  commit- 
tee from  further  consideration  of  the  subject,  and  the  duties  of 
the  committee  be  referred  to  this  other  committee  ? 


REPORTS   OF   COMMITTEES.  31 

The  President : 

Yes  ;  the  Chair  thinks  it  would. 

Wilbur  F.  Sanders : 

I  second  that  motion,  if  the  gentleman  makes  it  as  a 
motion. 

Hiram  F.  Stevens,  of  Minnesota : 

Two  years  ago  this  committee  reported  a  certain  bill  which 
the  Chairman  of  that  committee  had  prepared  and  caused  to 
be  introduced  in  Congress.  Thereupon  that  committee,  upon 
their  own  motion,  asked  for  further  time  that  they  might  repair 
the  errors  that  they  had  committed. 

The  President : 

A  motion  has  been  made  and  seconded.  Does  Mr.  Ketcham 
withdraw  it  ? 

William  A.  Ketcham : 

It  will  do  no  harm  to  put  the  motion,  I  think. 

The  President : 

Then  the  question  will  be  put  upon  the  motion,  as  originally 
stated,  that  the  committee  be  discharged  and  that  their  functions 
be  transferred  to  the  Committee  on  Federal  Courts. 

The  motion  was  adopted. 

The  President : 

The  Committee  on  Industrial  Property  and  International 
Negotiations.  Is  there  any  report  from  that  committee? 
There  does  not  seem  to  be  any,  so  that  subject  will  be  passed. 

The  Committee  on  Title  to  Real  Estate.  There  does  not 
seem  to  be  anyone  present  from  that  committee,  so  that  will  be 
passed. 

The  Committee  on  John  Marshall  Day.  Is  that  committee 
ready  to  report  ? 

Henry  E.  Davis,  of  the  District  of  Columbia : 
Mr.  President,  in  the  absence  of  the  Chairman  of  the  com- 
mittee, and  at  the  request  of  the  Secretary  of  the  committee, 
who  has  prepared  this  report,  I  will  proceed  to  read  it  in  his 
name. 
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William  A.  Ketcham,  of  Indiana : 

I  rise  for  information,  Mr.  President.  Is  this  a  report  from 
the  Secretary  of  this  Association,  or  is  it  a  report  from  the 
Secretary  of  this  committee  and  made  in  the  absence  of  the 
Chairman  of  the  committee  ? 

Henry  E.  Davis : 

Mr.  President,  I  beg  to  inform  the  gentleman  through  you, 
sir,  that  this  is  a  report  prepared  by  Mr.  Moses,  as  a  member  of 
the  John  Marshall  Day  Committee,  in  the  absence  of  the 
Chairman  of  that  committee. 

William  A.  Ketcham  : 

I  am  myself  a  member  of  the  John  Marshall  Day  Committee. 
That  committee  was  composed  of  one  member  from  each  state  and 
territory.  Now  I  assume  that  there  are  other  members  of  that 
committee  present  besides  myself  I  have  been  here,  to  the 
knowledge  of  the  Secretary  of  that  committee,  since  Sunday 
morning  last.  I  think  I  shall  object  to  the  reading  of  a  report 
from  that  committee  when  the  members  of  the  committee  have 
had  no  opportunity  whatever  to  see  it  or  know  what  it  is. 

Henry  E.  Davis : 

I  had  assumed,  Mr.  President,  that  this  report  was  prepared 
by  the  direction  of  the  Chairman  of  the  committee  who  was 
authorized  by  the  committee  to  prepare  it.  He  requested  that 
that  work  be  performed  by  the  Secretary,  in  his  absence  and 
owing  to  his  inability  to  be  present. 

William  A.  Ketcham  : 

If  that  be  true,  it  seems  to  me  that  the  Secretary  of  the 
committee  ought  to  have  called  the  attention  of  the  members 
of  the  committee  who  were  known  to  be  present  here  and  in 
attendance  upon  this  meeting,  to  see  whether  they  would 
approve  or  disapprove  of  the  report,  and  I  object,  as  a  mem- 
ber of  that  committee,  to  the  reading  of  a  report  that  I,  as  a 
member  of  the  committee,  have  not  had  any  opportunity 
whatever  to  see. 
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Wilbur  F.  Sanders : 

I,  as  a  member  of  that  committee,  desire  to  move  that  this 
report  be  made  the  special  order  for  to-morrow  morning  at 
eleven  o'clock.  I  have  no  desire  to  examine  it  myself,  not 
distrusting  the  wisdom  of  the  committee  or  any  member  of  it, 
but  I  think  if  any  member  of  the  committee  objects  to  the 
reading  of  the  report  until  he  shall  have  had  an  opportunity 
to  see  it,  that  his  objection  is  good,  and  that  the  report  ought 
to  lay  over  until  he  can  have  that  opportunity. 

Adolph  Moses,  of  Illinois : 

Let  me  make  an  explanation,  Mr.  President.  The  gentle- 
man has  forgotten  the  fact  that  the  General  Committee  has 
been  superseded  by  an  Executive  Committee,  and  that  that 
Executive  Committee,  during  all  of  this  time,  has.  alone  had 
charge  of  this  matter. 

Henry  E.  Davis : 

In  view  of  the  objection  that  has  been  made,  I  hope  the 
motion  will-prevail,  and  that  the  matter  will  be  made  the  special 
order  for  to-morrow  morning. 

William  A.  Ketcham : 

When  it  is  suggested  that  a  member  of  the  committee  has 
not  been  consulted  in  the  work,  I  think  the  members  of  the 
committee  ought  certainly  to  be  given  an  opportunity  to  see  a 
report  before  it  is  presented. 

The  President : 

The  Chair  understands  that  there  is  no  objection  by  the 
members  of  the  Association  to  the  report  standing  over  and 
being  made  the  special  order  for  to-morrow  morning  at  eleven 
o'clock.  The  question  will  be  put  upon  the  motion  making 
this  report  the  special  order  for  to-morrow  morning  at  eleven 
o'clock. 

The  motion  was  adopted. 

The  President : 

If  there  is  no  further  business  to  be  brought  before  the  Asso- 
ciation this  evening,  an  adjournment  will  be  taken  until  to-mor- 
row morning. 
3 


34  COMxMITTEE   ON   JOHN   MARSHALL   DAY. 

F.  C.  Dillard,  of  Texas : 

I  desire  to  enlighten  the  gentlemen,  both  in  justice  to  the 
Secretary  of  the  committee,  and  to  the  Chairman  of  the  com- 
mittee, Judge  Howe.  I  was  a  member  of  the  committee. 
Mr.  Howe  addressed  a  letter  to  every  member  of  that  commit- 
tee, and,  from  a  great  many  of  the  members,  he  received  letters 
suggesting  that  the  committee  was  so  large  that  it  was  imprac- 
ticable for  it  to  work  and  to  carry  out  its  functions  as  a  body, 
and  that  he  appoint  an  Executive  Committee,  which  committee 
should  consist,  I  think,  of  about  five  members,  which  should 
carry  out  the  objects  of  the  General  Committee.  Whether 
Senator  Sanders  received  a  letter  of  that  kind  or  not,  I  do  not 
know.     I  know  that  very  many  members  of  the  committee  did. 

Henry  E.  Davis : 

I  think  General  Ketcham  would  not  have  objected  to  the 
reading  of  this  report  which  has  been  prepared  by  Mr.  Moses 
— we  all  know  that  he  has  borne  the  brunt  of  the  work  and 
that  he  is  entitled  all  the  credit.  As  General  Ketcham  says 
— excuse  me  for  referring  to  him  by  name — the  members  of 
the  John  Marshall  Day  Committee  have  been  in  Denver 
since  Sunday  or  Monday,  and  they  have  known  that  the  report 
of  this  committee  was  the  order  for  this  evening.  They  have 
known,  too,  that  Judge  Howe  is  not  here,  and  they  have  known 
that*  Mr.  Moses,  the  Secretary  of  the  committee,  is  here,  and 
it  was  very  easy  for  them  to  have  seen  this  report  and  saved 
him  this  humiliation  by  asking  him  if  the  report  was  prepared. 
I  have  myself  known  about  it,  being  a  member  of  the  commit- 
tee, and  have  known  about  all  the  proceedings  from  the  begin- 
ning, and  I  have  known  of  the  correspondence  that  has  passed 
between  the  Chairman  of  the  committee  and  Mr.  Moses.  The 
report  is  a  mere  narrative,  and  I  must,  on  behalf  of  Mr.  Moses, 
and  not  at  all  on  behalf  of  myself,  express  my  regret  that  this 
occurence  has  been  found  necessary. 

Wilbur  F.  Sanders : 

Far  be  it  from  me  to  visit  upon  our  brother  to  whom  we 
owe  so  much  for  the  celebration  of  John  Marshall  Day  any 
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humiliation  whatever.     I  deny  utterly  any  intention  of  that 
character. 

B.  R.  Burroughs,  of  Illinois : 

Mr.  President,  I  rise  to  the  point  of  order  that  there  is  noth- 
ing before  the  house. 

The  President : 

The  point  of  order  is  well  taken.  There  is  nothing  before 
the  house  at  this  moment. 

Wilbur  F.  Sanders : 

There  is  no  desire  to  humiliate  Mr.  Moses  at  all,  and  I  con- 
fess to  a  feeling  of  professional  obligation  to  my  friend  for  what 
he  has  done,  but  it  did  seem  to  me,  if  any  member  of  the  com- 
mittee had  not  had  an  opportunity  to  see  this  report  made  in 
his  name  upon  a  question  and  a  subject  of  this  magnitude,  that 
it  was  due  to  him  that  he  should  have  an  opportunity  to  see  it, 
and  I  wish  to  say  that  no  member  of  this  Association  has  done 
so  much,  or  has  called  our  attention  to  a  great  matter  in  Ameri- 
can history,  as  our  friend  from  Chicago,  who  is  the  father  of 
John  Marshall  Day,  and  who  will  have  a  right  to  be  proud  of  it 
while  he  lives,  and  after  he  is  dead  we  will  all  be  proud  of  what 
he  has  done.  I  am  perfectly  willing  to  let  this  matter  go  over 
until  to-morrow  morning  and  then  we  will  take  care  of  him. 

The  Association  then  adjourned  to  Friday  morning,  August 
23,  1901,  at  10  A.  M. 


Third  Day. 

Friday,  August  ^3,  1901,  10  A,  M, 

The  President  called  the  Association  to  order. 
Additional  new  members  were  then  elected. 
{See  List  of  New  3Iembers) 

The  President : 

The  next  business  in  order  is  the  nomination  of  officers. 
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Hiram  F.  Stevens,  of  Minnesota : 

Before  proceeding  to  the  nomination  proper  I  am  instructed 
by  the  General  Council  to  request  the  Association  to  take  action 
upon  the  nomination  for  members  of  the  General  Council  from 
Alaska,  Montana  and  Indian  Territory.  They  nominate  and 
request  the  election  by  the  Association  of  Judge  Melville  C. 
Brown  of  Juneau,  as  a  member  of  the  General  Council  for 
Alaska ;  Senator  Wilbur  F.  Sanders,  of  Helena,  for  Montana ; 
and  C.  L.  Jackson,  of  Muscogee,  for  Indian  Territory. 

The  President : 

If  no  objection  is  made,  the  names  of  the  gentlemen  that 
have  just  been  read  will  be  added  to  the  General  Council. 

There  being  no  objections,  they  are  declared  elected  mem- 
bers of  the  General  Council. 

Hiram  F.  Stevens : 

And  they  make  the  further  suggestion,  which  is  unusual 
because  of  the  circumstances.  The  Association  now  has  repre- 
sentatives from  every  state  and  territory  of  the  Union,  except 
Nevada,  and  so  far  as  they  might,  the  Council  have  authorized 
the  Secretary  to  fill  that  vacancy.  If  the  Association  will 
approve  of  that,  no  doubt  it  can  be  worthily  filled  and  then  the 
Association  will  be  universally  represented. 

The  President : 

Is  Mr.  Stevens'  proposal  seconded  ? 

Charles  Claflin  Allen,  of  Missouri : 

I  move  that  the  suggestion  of  the  Chairman  of  the  committee 
be  approved. 

Ralph  W.  Breckenridge,  of  Nebraska : 
I  second  the  motion. 
The  motion  was  adopted. 

Hiram  F.  Stevens : 

The  constitution  and  the  traditions  of  this  Association  forbid 
anything  but  a  statement  or  report  of  the  action  of  the  General 
Council ;  and  therefore  in  their  behalf  and  by  their  direction 
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I  report  as  nominees  for  the  respective  offices  to  be  filled  as 
follows : 

For  President,  U.  M.  Rose,  of  Arkansas. 

For  Secretary,  John  Hinkley,  of  Maryland. 

For  Treasurer,  Francis  Rawle,  of  Pennsylvania. 

For  Members  of  the  Executive  Committee,  to  be  elected  : 

William  A.  Ketcham,  of  Indiana. 

Henry  St.  George  Tucker,  of  Virginia. 

Charles  F.  Libby,  of  Maine. 

Rodney  A.  Mercur,  of  Pennsylvania. 

James  Hagerman,  of  Missouri. 

All  these  nominations  are  unanimous.  I  will  ask  the  Sec- 
retary to  read  the  list  of  Vice-Presidents  and  members  of  Local 
Councils  whose  election  has  also  been  recommended. 

The  Secretary  read  the  list  of  nominations  for  Vice-Presi- 
dents and  Local  Councils. 

The  President : 

These  nominations  will  lie  upon  the  table  until  the  order  of 
election  of  officers  is  reached. 

We  will  now  proceed  to  the  consideration  of  unfinished  and 
miscellaneous  business.  Before  doing  so,  the  Chair  would  ask 
the  members  when  they  rise  to  address  the  Chair  if  they  will 
be  kind  enough  to  state  their  names  and  states,  and  the  Chair 
will  also  take  the  liberty  of  calling  the  attention  of  members  to 
the  By-Law  that  no  member  may  speak  more  than  twice  on 
the  same  subject,  nor  more  than  ten  minutes  at  a  time. 
Unfinished  business  in  in  order,  and  the  first  that  comes  up  is 
on  the  resolution  offered  last  night  by  Senator  Sanders,  which 
has  been  put  in  writing. 

Lyman  D.  Brewster,  of  Connecticut : 

Before  that  is  taken  up,  Mr.  President,  may  I  bring  up  a 
matter  that  will  only  take  but  one  moment :  It  has  gone 
abroad  that  the  General  Council  has,  by  a  matter  that  was 
referred  back  to  the  Association  at  the  request  of  both  sides, 
taken  some  action  upon  the  subject  of  women  being  admitted 
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to  the  Association.  That  is  not  the  case  and  I  think  the  pro- 
posal I  am  about  to  make  will  meet  the  approval  of  all  and  that 
it  will  be  referred  directly.  My  proposed  amendment  is  to  add 
the  following  articles  to  the  Constitution : 

Article  12.  The  word  *' person"  in  the  second  Article  of 
the  Constitution  shall  be  interpreted  to  include  women  as  well 
as  men. 

I  move  the  reference  of  that  amendment  to  the  proper  com- 
mittee. 

Amasa  M.  Eaton,  of  Rhode  Island : 
I  second  that  motion. 

The  President : 

I  suppose  by  general  consent  this  may  be  considered  now. 

Burton  Smith,  of  Georgia: 

It  is  not  that  that  amendment  to  the  constitution  be  adopted, 
as  I  understand  it,  but  the  suggestion  is  that  the  amendment 
be  referred  to  the  appropriate  committee. 

Lyman  D.  Brewster : 

Yes,  sir. 

Burton  Smith  : 

Is  not  that  the  motion,  Mr.  President  ? 

The  President : 

Yes;  that  is  the  motion,  as  the  Chair  understands  it. 

Lyman  D.  Brewster: 

I  suppose  it  should  be  referred  back  to  the  General  Council 
as  a  committee. 

The  President : 

The  motion  as  stated  by  Judge  Brewster  is  that  the  ques- 
tion in  regard  to  the  interpretation  of  the  constitution  by  this 
amendment  be  referred  to  the  General  Council  as  a  committee 
for  the  purpose  of  reporting  at  the  next  meeting  of  the  Asso- 
ciation. 

The  motion  was  carried. 
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The  President: 

The  resolution  of  Senator  Sanders,  which  was.  presented 
yesterday  and  which  has  now  been  put  in  writing,  is  as  fol- 
lows: 

It  is  the  sense  of  the  American  Bar  Association  that  a  new 
edition  of  the  United  States  Statutes  at  Large  is  required; 
that  the  same. should  be  annotated,  and  that  they  should  be 
distributed  to  the  various  officers  of  the  government,  to  the  end 
that  a  more  convenient  and  efficient  administration  of  the  law 
may  be  promoted  and  maintained. 

Gentlemen,  this  resolution  is  before  the  house.  Are  you 
ready  for  the  question  ? 

Wilbur  F.  Sanders : 

I  had  desired  to  submit  that  resolution  to  the  gentleman 
from  Nebraska  before  offering  it,  but  I  could  not  find  him. 

Simeon  E.  Baldwin,  of  Connecticut : 

May  I  suggest  to  the  mover  of  that  resolution  that  one  point 
he  brought  out  very  forcibly  last  night  is  not  noted  in  the  reso- 
lution— namely,  that  this  edition  should  be  classed  with  those 
other  government  publications  which  are  for  sale  to  the  public 
at  cost  and  ten  per  cent,  extra  ?  It  seems  to  me  that  is  a  very 
desirable  provision  to  incorporate  in  the  resolution  for  the 
benefit  of  the  bar. 

Wilbur  F.  Sanders : 

I  presumed  that  the  government  would  continue  somewhat 
as  it  has  heretofore  and  permit  Messrs.  Little,  Brown  k  Com- 
pany to  publish  these  books.  All  that  I  expected,  from  my 
own  knowledge,  which  was  limited,  was  that  the  government 
would  subscribe  for  so  many  copies  as  would  make  it  a  pecuni- 
ary object  for  some  big  concern  to  publish  these  statutes. 
There  will  be  thirty  volumes  of  them,  I  suppose,  or  more,  and 
if  the  government  should  take  a  thousand  sets,  or  something 
like  that,  whatever  is  necessary,  I  have  no  doubt  that  big  con- 
cern would  find  it  an  object  to  have  the  statutes  annotated, 
not  merely  with  cross-references  but  with  the  judicial  decisions, 
and  in  that  way  we  should  get  them.     The  books  are  out  of 
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print,  but  if  they  are  published  by  the  government  it  is  always 
true,  I  believe,  that  duplicate  copies  can  be  obtained  on  the 
terms  suggested  by  Judge  Baldwin. 

Charles  F.  Manderson : 

Only  upon  notice  to  the  Public  Printer  in  advance  of  the 
issuing  of  the  edition  that  sets  will  be  desired.  I  think  that 
the  proposition  of  Judge  Baldwin  is  one  that  should  be  adopted 
— that  is.  that  a  sufficient  number  of  these  should  be  printed 
and  deposited  with  the  Secretary  of  State  and  sold  to  all  who 
desire  them,  without  this  preliminary  notice  to  the  Public 
Printer,  at  cost  of  publication  to  the  government  and  ten  per 
cent,  additional. 

Wilbur  F.  Sanders : 

I  will  accept  the  amendment. 

Charles  Martindale,  of  Indiana : 

I  desire  to  move  to  amend  the  resolution  by  striking  out  the 
words  ^^  and  be  annotated.''  I  make  this  motion  for  the 
reason  that  I  am  informed  that  if  this  requires  an  annotation, 
it  will  involve  the  appointment  of  a  commission  to  annotate 
and  several  years  to  secure  the  annotation,  and  we  may  all 
have  passed  beyond  the  Divide  before  we  get  the  edition 
printed.  If  there  is  any  merit  in  this,  the  merit  is  in  having 
the  edition  speedily. 

The  President : 

Gentlemen,  you  have  heard  the  amendment.  Is  the  amend- 
ment seconded  ? 

F.  B.  Brown,  of  Minnesota  : 

I  ask  that  the  resolution  as  thus  proposed  to  be  amended 
shall  be  read. 

The  President : 

Will  Judge  Baldwin  kindly  put  his  amendment  in  writing  ? 

Wilbur  F.  Sanders : 

If  this  edition  is  to  be  published  by  the  United  States  govern- 
ment and  distributed  as  the  Session  Laws  are,  by  the  Secretary 
of  State,  the  criticism  of  the  gentleman  from  Indiana  would  be 
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true.  If,  however,  the  edition  were  to  be  published  by  a 
private  book  concern,  I  do  not  think  that  annotation  would 
require  much  delay.  The  facilities  for  annotation  are  ample 
in  the  centres  of  manufacture  of  that  kind — Boston,  New  York, 
Philadelphia,  and  other  places,  where  they  would  be  likely  to 
be  published,  provided  it  was  done  by  a  private  concern.  My 
resolution  purposely  avoided  suggesting  who  should  publish  the 
statutes.  The  government  needs  these  statutes  very  much,  as 
I  know  personally. 

Burton  Smith,  of  Georgia : 

It  occurs  to  me  that  the  resolution  as  made,  with  the  amend- 
ment of  Senator  Manderson,  which  was  accepted,  is  better  than 
if  the  additional  amendments  were  put  to  it.  As  has  just  been 
suggested,  there  is  an  abundance  of  efficient  talent  which  can 
be  obtained  to  annotate  these  works  in  very  much  less  time 
than  two  or  three  years,  and  even  if  it  were  necessary  to  take 
^considerable  time  to  annotate  them,  it  would  be  better  for  the 
bar,  and  for  the  public,  when  the  books  come  to  us,  to  have 
them  annotated,  because  of  the  enormous  assistance  we  will 
receive  from  the  annotations.  I  therefore  think  the  amend- 
ment should  be  adopted. 

William  A.  Ketcham,  of  Indiana: 

I  take  it  for  granted  that  no  lawyer  who  desires  a  copy  of 
these  re-printed  Statutes  at  Large  in  their  original  volumes, 
but  has  in  his  own  office  the  present  existing  revision  and  will 
work,  not  upon  the  Statutes  at  Large  but  upon  the  Revisions 
as  they  exist  now,  and  until  the  time  the  committee  that  is  at 
work  upon  these  has  acted.  Those  Revisions  constitute  an 
entirely  sufficient  annotation  of  the  statutes ;  in  other  words,  no 
man  is  going  to  go  back  to  the  Statutes  at  Large  to  find  what 
was  passed  in  1793 ;  he  will  get  his  reference  to  the  act  of  1793 
from  the  Revisions.  The  annotation  is  there,  and  it  is  from 
that  that  he  will  work  ;  and  it  seems  to  me  that  this  would  be 
loading  down  with  something  that  is  unnecessary  and  will 
delay,  and  might  perhaps  interfere  with,  the  work,   because 
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every  man  that  will  practice  law  has  already  the  annotation  in 
the  form  of  the  revision  of  1878,  and  the  supplement  of  1891, 
and  it  is  from  them  that  he  will  practice,  and  not  from  the 
original  statutes.     I  think  the  amendment  ought  to  prevail. 

The  President : 

In  response  to  the  request  of  gentlemen,  I  will  state  the 
resolution,  with  the  amendment  which  has  been  accepted  by 
the  mover,  without  the  words  moved  to  be  stricken  out  by  the 
amendment. 

That  it  is  the  sense  of  the  American  Bar  Association  that  a 
new  edition  of  the  United  States  Statutes  at  Large  is  required. 

Then  the  amendment  proposes  that  the  words  '*  that  the 
same  shall  be  annotated  '*  shall  be  left  out. 

Then  the  resolution  proceeds  that — these  statutes  be  distribut- 
ed to  the  various  officers  of  the  government ;  and  that  the  stat- 
utes, when  re-printed,  shall  be  offered  to  the  public  like  other 
government  publications,  books  of  reference,  at  cost  and  ten 
per  cent,  additional. 

The  question  is  upon  Mr.  Martindale*s  amendment,  striking 
out  the  words  ^'  that  the  same  shall  be  annotated.*' 

All  in  favor  of  that  amendment  will  say  "  Aye ;"  opposed, 
*'No." 

The  chair  is  in  doubt,  and  a  division  will  be  had — 

Burton  Smith : 

I  think  the  Supplement  of  the  Revised  Statutes  is  about 
twenty  years  old. 

A  Member: 

I  rise  to  the  point  of  order  that  the  gentleman  has  spoken 
twice  before,  and  now  a  vote  is  being  taken,  and  therefore  he 
is  out  of  order. 

Burton  Smith : 

I  have  not  spoken  but  once  upon  this  question,  and  I  believe 
debate  is  open  on  a  division. 
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William  A.  Ketcham  : 

Will  the  gentleman  from  Georgia  allow  me  to  ask  him  a 
question  ? 

Burton  Smith : 

Yes,  sir ;  with  great  pleasure. 

William  A.  Ketcham : 

I  would  ask  whether  or  not  this  re-publication  that  is  called 
for  will  not  be  limited  to  tho8e  Statutes  at  Large  that  are  away 
back  of  the  Supplement  ? 

Burton  Smith : 

I  cannot  answer  that. 

A  Member : 

1  press  my  point  of  order. 

The  President : 

I  think  the  point  of  order  is  well  taken. 

Burton  Smith : 

Does  the  Chair  rule  that  on  a  division  discussion  is  out  of 
order  ? 

The  President : 

I  understood  that  to  be  the  rule — while  a  vote  is  being  tak- 
en. 

Burton  Smith : 

I  shall  yield  to  the  ruling  of  the  Chair  without  question. 

Charles  F.  Manderson,  of  Nebraska : 
I  ask  that  unanimous  consent  be  given  to  the  gentleman 
from  Georgia,  that  he  may  be  heard. 

The  President : 

Unanimous  consent  is  asked  that  the  gentleman  from  Georgia 
be  heard.  Unless  there  is  objection,  consent  will  be  granted. 
The  Chair  hears  none,  and  therefore  the  gentleman  from 
Georgia  may  have  the  floor.  ■ 

Burton  Smith : 

I  am  very  much  obliged  to  the  Association,  and  would  say 
that  it  seems  to  me  that  the  re-printing  of  those  books  will  be 


44  RE-PRINTED   STATUTES   AT   LARGE. 

of  very  great  value  to  us.  The  Supplement  and  the  Revised 
Statutes  we  can  use  for  a  year  or  so,  if  necessary,  and  until  we 
get  the  re-print.  I  believe  we  all  know  that  it  is  frequently  of 
great  importance  to  have  the  original  act  and  to  have  the 
annotations,  so  that  when  we  get  started  on  it  we  will  find  ref- 
erence, additions,  modifications  and  so  on,  and  if  the  re-print 
is  annotated,  it  gives  to  us  continuously  what  will  be  of  value 
to  us  and  what  we  are  looking  for. 

James  D.  Andrews,  of  Illinois : 

In  deference  to  what  seemed  to  be  the  desire  of  the  Associa- 
tion not  to  prolong  the  discussion,  I  refrained  from  expressing  my 
views  in  reference  to  the  desirability  of  these  annotations,  and 
I  shall  not  venture  my  own  opinion  in  reference  to  their  value, 
because  it  is  obvious  that  annotations  are  valuable,  especially  if 
the  annotations  are  confined  within  certain  limits ;  but  I  imag- 
ine that  the  practical  thing  is  to  obtain  the  complete  text  of 
the  laws  of  the  United  States  of  America  within  a  reasonable 
price.  Now,  as  a  practical  question,  it  will  ultimately  be  found, 
if  it  is  not  known  in  advance,  that  it  will  be  expensive  to 
annotate  the  Statutes  at  Large — much  more  difficult  than  to 
annotate  a  Revision  of  the  Statutes.  This  must  necessarily 
add  to  the  expense,  and  it  must  necessarily  add  very  material- 
ly to  the  limit  of  time  which  shall  elapse  before  the  work  can 
be  obtained.  I  doubt  very  much  whether  there  is  much  gained 
by  annotating  the  Statutes  at  Large.  Therefore  I  believe  that 
the  practical  questions  are  the  time  and  the  expense,  and  I 
shall  therefore  vote  in  favor  of  the  amendment. 

Charles  F.  Manderson  : 

On  reflection,  prompted  by  this  debate  in  large  part, 
although  I  seconded  the  resolution  of  the  gentleman  from  Mon- 
tana, I  shall  vote  in  favor  of  this  amendment — not  only  for  the 
reasons  already  urged,  but  for  others.  When  the  Statutes  at 
Large  were  first  printed,  they  were,  if  I  am  not  mistaken,  in 
quarto  form,  a  desirable  form,  the  usual  law  book  size.  As  the 
volumes  were  issued  they  gradually  extended  and  were  enlarged 
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in  size  until  we  now  have  them  of  that  unwieldy  form,  the 
octavo.  I  hope  that  Congress,  when  in  its  wisdom  it  shall 
come  to  consider  this  question,  will  restore  the  old  condition 
and  give  us  the  more  convenient  quarto  form.  Now,  what  will 
be  the  method  of  Congress  when  it  comes  to  consider  this  sug- 
gestion, if  it  shall  do  us  that  much  honor  ?  Some  member  of 
one  or  the  other  House  will  introduce  a  resolution,  a  joint  reso- 
lution, that  the  Statutes  at  Large  be  re-printed.  He  may  sug 
gest  the  form  of  the  statutes,  as  to  their  size.  That  will  be 
referred,  probably,  to  the  Committee  on  Printing.  The  Com- 
mittee on  Printing,  if  it  does  what  we  conceive  to  be  its  duty, 
will  report  back  the  resolution  favorably,  and  will  suggest,  if  it 
sees  fit  to  annotate  the  Statutes  at  Large,  that,  under  the 
direction  of  the  Committee  on  the  Judiciary,  either  of  one  or 
the  other  House,  or  both,  this  annotation  be  procured.  That 
opens  a  very  delightful  door  to  satisfy  the  cravings  for  place 
of  the  constituents  of  members  of  Congress.  It  will  be  neces- 
sary that  the  Committee  on  the  Judiciary  shall  employ  one  or 
experts  who  will  proceed  with  the  annotation,  just  so  long  as 
there  shall  be  a  sufficient  amount  in  the  appropriation  bills  to 
keep  them  actively  employed,  and  I  fear  that — 

Wilbur  F.  Sanders  :     Actively  employed,  did  you  say  ? 

Charles  F.  Manderson : 

Well,  not  with  very  great  activity — not  making  themselves 
round-shouldered  with  the  work. 

Wilbur  F.  Sanders : 

I  am  reliably  advised  that  commissions  of  similar  character 
find  vacations  of  six  months  extent  very  necessary  to  their   « 
health  while  engaged  in  the  work. 

Charles  F.  Manderson : 

So  I  fear  that  if  we  make  this  suggestion  to  Congress,  it 
might  be  adopted.  Therefore,  I  think  it  desirable  that  we 
should  not  have  these  Statutes  at  Large  annotated.  I  quite 
agree  with  General  Ketcham  that  the  annotation  of  the 
Revised  Statutes  that  shall  come  from   this  Commission,  if  it 
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shall  ever  complete  its  labors,  will  be  all-sufficient  for  our  pur- 
poses. Tucker's  Notes  also  are  very  valuable.  As  to  what 
shall  be  printed,  that  of  course  is  m  the  discretion  of  Congress. 
The  suggestion  was  made  to  me  yesterday  that  there  is  no 
trouble  about  buying  the  Statutes  at  Large  at  second-hand  of 
the  second-hand  book  dealers.  I  have  been  told  that  second- 
hand book  dealers  in  Washington  had  them  for  sale.  It  is 
rather  lamentable  that  w.e  should  have  to  buy  these  books  from 
second-hand  dealers  when  we  desire  to  inform  ourselves  of  the 
statute  law  of  the  country. 

The  President : 

Is  there  any  further  discussion  ?  If  not,  the  question  is  on 
the  amendment  leaving  out  the  suggestion  that  the  Statutes 
at  Large  should  be  annotated. 

The  amendment  was  adopted. 

The  resolution  as  amended  was  then  adopted. 

The  President : 

Is  there  any  other  unfinished  business. 

Adolph  Moses,  of  Illinois: 

Mr.  President,  I  call  for  the  special  order  that  was  fixed  for 
eleven  o'clock  to-day,  being  the  report  of  the  Committee  on 
John  Marshall  Day. 

The  President : 

The  Chair  will  rule  that  it  is  eleven  o'clock  and  the  report 
of  the  Committee  on  John  Marshall  Day  will  now  be  read. 

Henry  E.  Davis,  of  the  District  of  Columbia : 

At  the  request  of  Mr.  Moses,  the  Secretary  of  the  committee, 

who  prepared  this  report  in  the  absence  of  the  Chairman  of 

the  committee,  I  read  this  report. 
The  report  was  read. 

The  President  : 

The  Report  will  be  received  and  filed  and  the  committee 
discharged. 

(See  the  Report  in  the  Appendix.) 
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The  President : 

Is  there  any  other  unfinished  business  ? 

Hiram  F.  Stevens,  of  Minnesota : 

I  have  a  resolution  which  I  desire  to  offer. 

The  President : 

The  resolution  may  be  presented. 

Hiram  F.  Stevens : 

The  resolution  that  I  desire  to  offer  is  as  follows : 

Resolved^  that  the  thanks  of  this  Association  be  and  they 
are  hereby  tendered  to  the  Colorado  Bar  Association,  the 
Denver  Bar  Association,  the  Denver  Club,  the  Denver 
Athletic  Club,  the  Overland  Park  Club,  the  University  Club ; 
the  ladies  who  have  graciously  afforded  social  entertainment ; 
the  officials  of  the  State  of  Colorado  and  City  of  Denver ;  the 
enterprising  and  efficient  press  of  Denver  and  Colorado 
Springs  ;  the  railroad  companies  that  have  furnished  transpor- 
tation for  excursions ;  and  the  citizens  of  Denver  and  of  the 
State  of  Colorado  generally,  for  the  unlimited  courtesies, 
unstinted  hospitality  and  unusual  facilities  which  have  combined 
to  make  our  present  session  one  of  the  most  enjoyable  and  suc- 
cessful in  the  history  of  the  Association. 

The  resolution  was  seconded  and  unaminously  adopted  by  a 
rising  vote. 

The  President : 

Is  there  any  other  miscellaneous  business?  If  not,  the 
election  of  officers  is  next  in  order. 

We  will  vote  first  for  President.  The  nominee  for  President 
is  U.  M.  Rose,  of  Little  Rock,  Arkansas. 

Hiram  F.  Stevens,  of  Minnesota : 

I  believe  the  Constitution  provides,  Mr.  President,  that  the 
election  shall  be  by  ballot. 

William  L.  Taylor,  of  Indiana : 

If  that  is  a  constitutional  proviso,  then  I  move  that  the  Sec- 
retary be  instructed  to  cast  the  vote  of  the  Association  for 
Judge  Rose  for  President. 
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Wilbur  F.  Sanders : 

I  second  that  motion. 

The  motion  was  unanimously  adopted. 

The  Secretary : 

Mr.  President,  I  have  cast  the  ballot  of  the  Association,  a& 
directed,  for  U.  M.  Rose  for  President. 

The  President : 

The  Secretary  has  cast  the  ballot  of  the  Association  for 
U.  M.  Rose  for  President,  and  the  Chair  declares  Judge  Rose 
unanimously  elected  President  of  the  Association  for  the  ensu- 
ing year. 

The  Secretary  and  Treasurer  and  the  Executive  Committee 
may  be  voted  for  together,  unless  a  division  is  called  for. 

Mr.  Stevens: 

I  move  that  the  President  be  requested  to  cast  the  ballot  of 
the  Association  for  the  Secretary  and  Treasurer  and  members 
of  the  Executive  Committee. 

E.  M.  Bartlett,  of  Nebraska : 
I  second  the  motion. 

The  President : 

The  motion,  as  the  Chair  understands  it,  is  that  the  Presi- 
dent, where  the  Secretary  is  one  of  the  officers  to  be  elected, 
shall  cast  the  ballot  of  the  Association ;  and  that  where  he  is 
not  one  of  those  to  be  elected,  that  then  the  Secretary  shall 
cast  the  ballot. 

The  motion  was  adopted. 

The  President : 

The  President  announces  that,  having  cast  the  ballot  pur- 
suant to  the  direction  of  the  Association,  the  following  gentle- 
men are  unanimously  elected : 

For  Secretary :  John  Hinkley,  of  Maryland. 

For  Treasurer :  Francis  Rawie,  of  Pennsylvania. 

And  I  will  ask  the  Secretary  now  to  cast  the  vote  of  the 
Association  for  the  members  of  the  Executive  Committee. 
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The  Secretary  cast  the  ballot  of  the  Association  for  the 
elective  members  of  the  Execative  Committee,  who  were  thea 
declared  elected,  as  follows : 

William  A.  Ketcham,  of  Indiana. 
Henry  St.  George  Tucker,  of  Virginia. 
Charles  F.  Libby,  of  Maine. 
Rodney  A.  Mercur,  of  Pennsylvania. 
James  Hagerman,  of  Missouri. 

The  President : 

The  next  officers  to  be  elected  are  the  Vice-Presidents  and 
members  of  the  Local  Councils,  whose  names  have  already  been 
announced. 

William  L.  Taylor  : 

I  move  that  the  Secretary  ba  instructed  to  cast  the  ballot  of 
the  Association  for  the  election  of  the  gentlemen  whose  names 
have  already  been  read. 

The  Secretary  cast  the  ballot  and  the  gentlemen  nominated 
for  Vice-Presidents  and  members  of  the  Local  Councils  were 
declared  to  be  unanimously  elected. 
(See  List  of  Officers.) 

The  President : 

Gentlemen,  this  concludes  the  business  of  this  AssociatioD 
at  this  meeting,  and  in  laying  down  the  gavel  I  can  only  once 
more  thank  you,  not  only  for  the  high  honor  conferred  upon 
me — and  I  know  none  higher  in  the  profession  than  that  which 
was  conferred  by  electing  me  as  your  President,  and  for  it  I 
take  this  opportunity  to  give  to  the  Association  my  most  heart- 
felt thanks — ^but,  also,  for  the  warm,  generous  and  kind  support 
which  whenever  called  upon  and  under  all  circumstances,  I 
have  received  at  your  hands. 

In  leaving  the  office  I  can  only  express  the  hope  and  the 
belief  that  our  prosperity  in  the  past  will  be  exceeded  by  our 
prosperity  in  the  time  to  come. 

Calls  were  made  for  the  President-elect. 

« 
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U.  M.  Rose,  of  Arkansas : 

Tou  have  done  me  the  greatest  honor  that  coald  be  conferred 
by  the  Association,  a  body  not  inferior  in  intelligence,  I  believe, 
to  any  in  the  land  ;  and  I  should  be  unworthy  of  that  honor  if 
I  was  not  deeply  sensible  of  its  magnitude.  I  am  not  unaware 
of  my  deficiencies  or  of  the  weighty  responsibilities  attending 
the  position  thus  conferred ;  but  I  am  consoled  by  a  remark 
just  made  by  my  distinguished  and  immediate  predecessor  to 
the  effect  that  during  the  whole  course  of  his  official  term  he 
has  been  met  by  the  responsive  kindness  of  every  member  of 
the  Association.  I  can  only  hope  that  you  will  extend  the 
same  kindness  to  one  who,  occupying  the  same  position,  will 
stand  more  in  need  of  your  indulgence. 

Allow  me  to  return  my  sincere  thanks  not  only  for  the  honor 
thus  bestowed,  but  also  to  you  individually  and  collectively 
for  many  courtesies  and  acts  of  kindness  received  in  the  years 
that  have  passed  since  our  organization  had  its  birth ;  and  to 
express  the  hope  that  hereafter,  as  heretofore,  all  of  our  mem- 
bers may  work  in  unity  of  spirit  and  endeavor  for  the  upbuild- 
ing of  an  institution  which  stands  for  law  and  order,  and  for 
the  promotion  of  whatever  is  best  in  the  domain  of  that  juris- 
prudence which  must  always  deeply  affect  the  interests  and 
happiness  of  the  people  of  the  country  in  which  we  live. 

The  meeting  then  adjourned  sine  die, 

JOHN  HINKLEY, 

Secretary. 


SECRETARY'S  REPORT. 

Denver,  Colorado,  August  21,  1901. 

The  report  of  the  proceedings  of  our  last  meeting  at  Sara- 
toga Springs,  in  Augu9t,  1900,  has  been  printed  and  dis- 
tributed to  all  the  members,  and  also  to  the  large  and  con- 
stantly increasing  number  of  libraries  and  Bar  Associations  on 
our  free  mailing  list. 

There  were  1540  members  at  the  close  of  the  last  meeting. 
Thirty-five  members  have  been  elected  by  the  Executive  Com- 
mittee between  meetings,  under  Article  TV  of  the  Constitution 
as  amended. 

All  of  the  states  and  territories  are  represented  in  our 
membership,  except  the  state  of  Nevada  and  the  territories  of 
New  Mexico,  Indian  Territory  and  Alaska. 

Invitations  were  sent  to  all  State  Bar  Associations  to  send 
three  delegates  to  this  meeting,  and  to  all  City  and  County 
Bar  Associations,  in  states  having  no  State  Bar  Association, 
to  send  two  delegates.  There  are  now  thirty-nine  State  Bar 
Associations,  two  Territorial  Bar  Associations,  the  Bar  Asso- 
ciation of  the  District  of  Columbia  and  about  two  hundred 
and  sixty  local  Bar  Associations. 

Reports  of  the  Committees  on  Commercial  Law  and  on 
International  Law  for  this  year  have  been  printed  and  dis- 
tributed to  members  by  mail  fifteen  days  before  the  meeting. 

Notices  were  sent  to  all  members  of  standing  and  special 
committees,  requesting  their  attention  to  matters  referred  to 
such  committees. 

In  accordance  with  the  resolution  passed  last  year,  circulars 
were  sent  to  all  State  Bar  Associations  asking  for  a  brief  out- 
line or  summary  of  the  year's  work.  A  number  of  reports 
have  been  received  and  will  be  referred  by  the  Secretary  to 
the  Publication  Committee. 
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The  register  of  those  in  attendance  is  kept  on  the  table  at 
the  hall  of  meeting  daring  the  sessions,  and  is  at  the  reception 
room  in  the  Brown  Palace  Hotel  in  the  intervals.  This  list  is 
valaable  for  reference,  and  every  member  or  delegate  is 
requested  to  sign  it  as  early  as  convenient.  A  list  of  those 
present  will  be  printed  for  distribution  at  the  meeting,  and 
will  also  be  included  in  the  report  of  proceedings. 

There  are  copies  of  the  constitution,  lists  of  officers  and  mem- 
bers of  committees  and  forms  of  nominations  on  the  table  for 
distribution. 

Respectfully  submitted, 

JOHN  HINKLEY, 

Secretary. 


TREASURER'S  REPORT. 

1900-1901. 
Dr. 

To  balance  from  last  report, $3,456  97 

*'  cash  received — dues  of  members,      $7,310  00 

"      **         "      — ^interest  on  special  deposit,  ...  15*00 

"      «         "       —sale  of  Beports, 72  06     7,397  05 

$10,854  02 

Cr. 
1900. 
Aug.  31.     By  cash  paid — Incidental  expenses  of 

23rd  Annual  Dinner,   .         $28  85 

31.      "       "        "  —Printing  for  account  of 

Committee    on    Legal 
Education,  etc, ....  6  00 

31.  "  "  "  —C.  F.  Manderson,  print- 
ing expenses  as  Presi- 
dent,             179  25 

Sept.    4.      "       "        "  — Expenses  of  Treasurer's 

aerk  to  Saratoga,  23d 
Annual  Meeting,  .   .  44  50 

5.      «       «        "   —Grand    Union    Hotel, 

Saratoga,   23d   Annual 

Dinner, 1,012  40 

0.      "        "        "  —Printed    stamped    en- 
velopes,     63  60 

10.  "  "  "  — C.  A.  Morrison,  Steno- 
grapher, 23d  Annual 
Meeting, 208  25 

24.      "       "        "  — Secretary,  for  balance  of 

disbursements  for  Clerk . 
hire,    Stationery,    etc. , 
for  year, 265  05 

Amount  carried  forward,  .    .    .     $1,807  90  $10,854  02 
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1900.  By  amount  brought  forward,  .    .     $1,807  90  $10,854  02 

Sept.  29.    By  cash  paid — Expenses  of  Committee 

on  Uniform  State  Laws 
for  year  ending  August, 

1900, 100  00 

Oct.   10.     "       "        "  — U.  S.  Express  Ca,  ex- 

pressage  on  sundry  pack- 
ages of  books,  etc.)  .   .  12  01 
Nov.  26.      "   *    "        "    —'^Saratogian,"  printing 

23d  Annual  Meeting,   .  74  00 

Dec.  10.      "       "        "  — On  account  of  expenses 

of  Committee  on  Legal 

Education, 100  00 

10.      "       "        "  —Three  months'   rent  of 

storage  room,    ....  30  00 

13.      "        «        «'  —Henry  Budd,  expenses 

as  member  of  Committee 
on  Commercial  Law,    .  5  00 

13.      "       "        "  —Murphy     C^.,    receipt 

book, 6  75 

17.  "  "  "  —J.  T.  Mason,  R.,  ex- 
penses as  member  of 
Committee  on  Commer- 
cial Law, 25  00 

1901. 

Feb.     8.      "       "        "  —Expenses  of  Committee 

on  Legal  Education,  .   .  100  00 

13.  "  "  «  — H.  St  G.  Tucker,  ex- 
penses in  attending 
meeting  of  Executive 
Committee, 6  00 

13.      "       «        «  -_E.   Wetmore,  expenses 

in  attending  meeting  of 
Executive  Committee,  .  20  00 

23.  "  '*  "  — W.  A.  Ketcham,  ex- 
penses in  attending 
meeting  of  Executive 
Committee, 37  50 

Amount  carried  forward,  .    .    .     $2,324  10  $10,854  02 
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1901.  By  amount  brought  forward,  .   .     $2,324  16^10,854  02 

Feb.  23.     By  cash  paid — ^Three  months'  rent  of 

storage  room,    ....  30  00 

Mch.    1.      "       "        **  — W.  W.  Howe,  balance 

of    expenses    of   John 
Marshall   Day    Com- 

mitte 30  25 

10.      *'       '*        "   —Bin  posting,  23d  An- 
nual Meeting,    ....  7  50 
10.      «       **        "  —Expenses  of  Ck>mmittee 

on  Legal  Education  for 

current  year, 30  00 

20.      ««       "        "  —Preparing  23d    Report 

for  delivery  by  express,  16  02 

June   3.      "       "        "  —Three     months*     rent, 

storage  room,    ....  30  00 

13.      it       «        «  — u.  S.  Express  Co.,  ex- 

pressage    on    sundry 

packages, 4  50 

July    5.      "       "        "  — U.  8.  Express  Co.,  ex- 

pressage  on  23d  Annual 
Report  to  members,  etc,         386  91 
12.      "       "        "  — Insurance  on  books,  etc.,  8  50 

12.      «        "        "  —Postage 31  00 

16.     *'       "        "  —Stenographer  to  Treas- 
urer,       42  00 

31.     "       "        **  — Expenses  of  Committee 

on  Legal  Education  for 

current  year, 115  84 

Aug.    1.      "       "        "  — Murphy    Co.,     receipt 

book, 7  75 

6.      "       "        "  — Treasurer's  clerk,  salary 

for  year  ending  August 

20,  1901 350  00 

5.  "  "  "  —Cost  of  mailing  Commit- 
tee Reports  to  members, 
etc., 20  32 

Amount  carried  forward,  .    .    .     $3,434  75  $10,854  02 
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1901.  By  amount  brought  forward,  .   .     $3,434  75  $10,854  02 

Aug.    5.     "       «        "  — Dando    Print.   &   Pub. 

Co.)  printing  and  bind- 
ing 23d  Annual  Beport,      1,943  85 
5.      "       "        **  — Same,    printing    extra 

copies  of  papers,    ad- 
dresses, etc., 349  50 

5.      "       "        "  — Same,    stamped   envel- 
opes, circulars  and  gen- 
eral printing  to  date,    .         273  67 
"       "        **  — Sundry  expenses,  tele- 
grams, expressage,  etc., 

for  one  year, 48  11 

Balance, $4,804  14 

$10,854  02  $10,854  02 

Which  balance  oonsists  of— 

Amount  to  credit  of  Treasurer 
in  Quaker  City  Nat.  Bank, 
Philadelphia, 4,290  92 

Certificate  of  deposit  in  Union 
Trust  Company  of  Philadel- 
phia, at  3  per  cent,  interest,  .         500  00 

Cash  on  hand 13  22 

$4,804  14 

Respectfully  submitted, 

FRANCIS  RAWLE, 

Treasurer. 

Denver,  Col.,  August  f 7, 1901. 

Audited  with  the  vouchers  and  found  correct. 

Rob't  H.  Parkinson, 
Amasa  M.  Eaton, 

Auditing  Committee. 

Denver y  CoLy  Au^iut  £;?,  1901. 
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EXECUTIVE  COMMITTEE. 

Denybb,  Colorado,  August  21,  1901. 

The  Executive  Committee  respectfully  report  that  under 
the  last  clause  of  Article  lY  of  the  Constitution,  providing 
for  the  election  of  members  by  the  Executive  Committee 
between  meetings  when  nominated  by  a  majority  of  the  Vice- 
President  and  Local  Council,  the  following  thirty- five  members 
were  elected : 

Jamis  M.  Beck, Philadelphia,  Pa. 

Spencbr  Weart, Jersey  City,  N.  J. 

NoRMAH  S.  Dike, New  York,  N.  Y. 

George  8.  Van  Slyck, NewYork,  N.  Y. 

Lester  L.  Bond, Chicago,  111. 

John  Marshajll  Harlan, Washington,  D.  C. 

James  R.  Sterett, Pittsburg,  Pa. 

Frederick  M.  Stone, Boston,  Mass. 

WuLUAM  C.  Lawson, Chicago,  111. 

Enos  Clarke, St.  Louis,  Mo. 

Jesse  H.  Blair, Denver,  Col. 

Lucius  M.  CUTHBERT, '.    .    .  DenvcT,  Col. 

Harry  C.  Davis, Denver,  Col. 

John  A.  Ewing, Leadville,  Col. 

W.  A.  Haggott, Idaho  Springs,  Col. 

Thomas  H.  Hardcastle, Denver,  Col. 

Frank  E.  Gove, Denver,  Col. 

A.  T.  Gunnell, Colorado  Springs,  Col. 

Lucius  W.  Hoyt, Denver,  Col. 

Harvey  Riddle Denver,  Col. 

James  C.  Starkweather, Denver,  Col. 

Ralph  Talbot, Denver,  Col. 

J.  H.  Voorhees, Pueblo,  Col. 

Richard  H.  Whiteley, Boulder,  Col. 

Edward  A.  Sumner, New  York,  N.  Y. 

Charles  W.  Burdick, Cheyenne,  Wyo. 
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Hugh  V.  Mercer MinneapoliB,  Minn. 

Samuel  L.  Carpenter, Denver,  Col. 

DoNSLSON  Caffery, Franklin,  La. 

Hekry  W.  Williams Baltimore,  Md. 

Charles  Morris  Howard, Baltimore,  Md. 

C.  F.  Rbavis, Falls  City,  Neb. 

Frank  Irvine, Lincoln,  Neb. 

W.  T.  Ellib, Owensboro,  Ky. 

D.  H.  Hughes, Morganfield,  Ky. 

Your  committee  further  report  that  in  accordance  with  the 
12th  By-Law,  appropriations  were  made  for  the  use  of  com- 
mittees for  the  year  1900-1901  on  their  application,  not 
exceeding  the  following  amounts : 

$500  to  Committee  on  Legal  Education  and  Admission  to 

the  Bar. 
$100  to  Committee  on  Uniform  State  Laws. 
$130  to  Committee  on  Commercial  Law. 
$750  to  Committee  on  ^^  John  Marshall  Day." 

All  committees  for  the  ensuing  year  whose  work  may  entail 
expense,  are  requested  to  conform  to  the  12th  By-Law,  which 
requires  '^previous  application  in  advance  of  the  expendi- 
ture." Such  application  should  be  made  to  the  Executive 
Committee  through  the  Secretary. 

Respectfully  submitted, 

Edmund  Wbtmore, 
John  Hinklby, 
Charles  F.  Manderson, 
U.  M.  Rose, 
Francis  Rawle, 
W.  A.  Ketcham, 
Charles  F.  Libby, 
Rodney  A.  Mbrcur, 

Executive  Committee. 
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£i>Mui7i>  Wetmore, New  York. 

PreMeiU, 

John  Hinki«ey, Maryland. 

Seeretcury, 

Francis  Bawle, Pennsylvania.   ' 

Trea9tarer. 

Charles  F.  Manderson,     Nebraska. 

U.  M.  HosEf     Arkansas. 

W.  A.  KetchaM) Indiana. 

Charles  F.  Libby, Maine. 

RoBNET  A.  Mercur,      Pennsylvania. 

Ezeeutwe  ChmmUUe, 

ALASKA. 

Brown,  Melville  C, Juneau. 

ARIZONA  TERRITORY. 

Ellinwood,  E.  E., Flagstaff. 

Herndon,  J.  C, Prescott. 

ARKANSAS. 

Cantrbll,  D.  H., Little  Rock. 

CocKRiLL,  Ashley, Little  Rock. 

Fletcher,  John,  .   .       Little  Rock. 

Rose,  U.  M., Little  Rock. 

CALIFORNIA. 

OiBSON,  Jambb  a., Los  Angeles. 

Helm,  Lynn, Los  Angeles. 

Monroe,  Charles, Los  Angeles. 

Olney,  Warren, San  Francisco. 

Rose,  Walter  T.  J., Los  Angeles. 
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COLORADO. 

Babb,  H.  B.  , Denver. 

Bennett,  Ebhon  G. , Denver. 

Blair,  Jesse  H., Denver. 

Blood,  James  H., Denver. 

Brooks,  Franklin  E., Colorado  Springs. 

Bryant,  W.  H., Denver. 

Btttler,  Hugh, Denver. 

Campbell,  Charles  M., Denver. 

Carpenter,  M.  R, Denver. 

Carpenter,  8.  L., Denver. 

Ca VENDER,  Charles, Leadville. 

Curtis,  Leonard  £., Colorado  Springs. 

Cuthbert,  L.  M., Denver. 

Davis,  Harry  C, Denver. 

Dines,  Orville  L., Denver. 

Dines,  Tyson  S., Denver. 

EwiNo,  John  A., Leadville. 

FooTE,  Bobert  E., Denver. 

Fowler,  A.  J., Denver. 

Fowler,  J.  A.,    .    .    .   .  ' Denver. 

Gabriel,  John  H., Denver. 

Gast,  Charles  E.,     Pueblo. 

Gordon,  John  A.,     Denver. 

Gregg,  F,  E., Denver. 

Gr[er,  Albert  E., -Denver. 

Gunnell,  A.  T., Colorado  Springs. 

Grozier,  Joshua, Denver. 

GuNTER,  Julius  C, Trinidad. 

Hallett,  Moses, Denver. 

Haynes,  H,  N., Greeley. 

Hersey,  Henry  J., Denver. 

Herrington,  Cass  E.  , Denver. 

Hodges,  George  L.,     Denver. 

Hood,  Thomas  A., Denver. 

Hoyt,  Lucius  W.,     Denver. 

Hughes,  Charles  J.,  Jr., Denver. 

KiLUAN,  James  R., Denver. 

Knaebel,  John  H., Denver. 

LiNDSEY,  Benjamin  B., Denver. 

Lunt,  Horace  G.,      Colorado  Springs. 

Manly,  George  A., Denver. 

May,  H.  F.,      Denver. 

Merriman.  Charles  A., Alamopa. 
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CX)LOBADO— Continued. 

MiLUB,  J.  Wabneb, Denver. 

McAliibter,  Henry,  Jb^ Colorado  Springs. 

McCarthy,  T.  F., J)enver. 

McCbeery,  James  W., Greeley. 

McLeak,  Lester, Denver. 

O'Donnell,  T.  J., Denver. 

Petebs,  Mel  Emerson, Denver. 

Begennitteb,  Erwin  L., Idaho  Springs. 

KoGERS,  Henby  T., Denver. 

BooERS,  Platt, Denver. 

Smith,  John  B., Denver. 

Starkweather,  Jambs  C, Denver. 

Steele,  Bobert  W., Denver. 

Stevenson,  A.  M., Denver. 

Stimson,  Edward  C, Colorado  Springs 

Talbott,  Balph, Denver. 

Thayer,  Bdfus  C, Colorado  Springs. 

Trowbridge,  Henry, Cripple  Creek. 

Vatbs,  William  B., Pueblo. 

Wadley,  William  H., Denver. 

Walling,  Stuart  D., Denver. 

White,  S.  Harrison, Pueblo. 

Whiteley,  Bichard  H., Boulder. 

CONNECTICUT. 

Baldwin,  Simeon  E., New  Haven. 

Brewster,  Lyman  D., Danbory. 

TowNSBND,  W.  K.,     New  Haven. 

DELAWABE. 

Curtis,  Charles  M Wilmington. 

DISTBICT  OF  COLUMBIA. 

Browne,  Addis  B., Washington. 

Chubch,  Melville, Washington. 

Davis,  Henby  E., Washington. 

McGiLL,  J.  NoTA, Washington. 

FLORIDA. 

i 

Williams,  B.  W., Tallahassee. 
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GEORGIA. 

Akin,  John  W.,     Carte»ville. 

Gabrabd,  Louis  F., Columbas. 

Lumpkin,  Samuel, Atlanta. 

Meldbim,  p.  W., Savannah. 

Merrill,  J.  H., Thomasville. 

Smith,  Burton, Atlanta. 

ILLINOIS. 

AndrbwSi  James  D., Chicago. 

Barton,  George  P., Chicago. 

Bond,  L.  L., Chicago. 

BxTRROUOHS,  B.  B., EdwardBville. 

Cafen,  Charles  L., Bloomington. 

Dent,  Thomas, Chicago. 

Drew,  William  L., Champaign. 

EsTABROOK,  Henry  D Chicago. 

Follansbee,  Georob  a., Chicago. 

Harriman,  £.  a., Chicago. 

HoLDOM,  Jesse, Chicago. 

Moses,  Adolph, Chicago. 

Ogden,  Howard  N., Chicago. 

O'Neill,  Hugh, Chicago. , 

Paddock,  George  L., Chicago. 

Page,  George  T Peoria. 

Parkinson,  Robert  H., Chicago. 

Sherman,  E.  B., Chicago. 

Smith,  Edwin  Burritt, .  Chicago. 

Wheeler,  Arthur  Dana, Chicago. 

Zeisler,  Sigmund,     Chicago. 

INDIANA. 

Breen,  William  P.,      Fort  Wayne. 

Clarke,  George  E.,     South  Bend. 

Davis,  Theodore  P., Indianapolis. 

Ketcham,  William  A., Indianapolis. 

Martindale,  Charles, Indianapolis. 

Morris,  John,  Jr., Fort  Wayne. 

Palmer,  T.F., Monticello. 

Paul,  Glstav, Evansville. 

Pickens,  Samuel  O., Indianapolis. 

Reinhard,  George  L., Bloomington. 

Rogers,  W.  P., Bloomington. 

Spencer,  Char  lis  C, Monticello. 

Taylor,  William  L., Indianapolis. 

Ward,  Wilbert, South  Bend. 
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IOWA. 

Cole,  C.  C, Dee  Moines. 

Crosby,  James  O.,     Gamavillo. 

Eaton,  Willabd  L., Osage. 

£rickson,  Alexandeb, Sioaz  Falls. 

Haines,  Kobebt  M.,     Grinnell. 

Hunter,  Robert, Sioux  Falls. 

Knight,  W.  J., Dubuque. 

Lonoueville,  J.  C,      Dubuque. 

McClain,  Emlin, Iowa  City. 

McCoNLOOUE,  J.  fl.,      Mason  City. 

QcTABTON,  William  6., Algona. 

Beed,  H.  T., Cresco. 

BicHARDS,  Harrt  8., lowa  City. 

Roberts,  W.  J., Keokuk. 

Swisher,  A.  £., Iowa  City. 

Younker,  B.  a., Des  Moines. 

KANSAS. 

Campbell,  Philip  P., Pittsburg. 

Eckstein,  O.G., Wichita. 

HiGOiNS,  Wm.  E., Lawrence. 

Holt,  William  G., Kansas  City. 

Martin,  Frank  R, Hutchinson. 

Milliken,  John  D., McPherson. 

Moore,  J.  McCabe, Kansas  City. 

SBfiTH,  Chas.  Blood, Topeka. 

Whitesid^  H., Hutchinson. 

Williams,  Chas.  M., Hutchinson. 

KENTUCKY. 

Bay,  Charles  T., Louisville. 

ToNEY,  Sterling  B., Louisville. 

Trabue,  £dmt7ND  F., Louisville. 

MAINE. 

LiBBY,  Charles  F., Portland. 

LiTTLEFiEi^D,  Charles  E., Rocklaud. 

MABYLAND. 

Gaither,  George  B., Baltimore. 

HiNKLEY,  John, .  Baltimore. 

Pdrnell,  Clayton, Frostburg. 

BoBiNSON,  Thos.  H., .      Bel  Air. 

Waters,  J.  S.  T., Baltimore. 

Williams,  S.  A., Bel  Air. 
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MASSACHUSETTS. 

Beale,  Joseph  H.,  Jr., Cambridge. 

Bennett,  Samuel  C, Boston. 

Dewet,  Hemry  S.,     Boston. 

Kellen,  William  v., Boston. 

MICHIGAN. 

Ball,  Dan  H., Marquette. 

Hyde,  Wbblby  W., Grand  Rapids. 

Lane,  V.  H., Ann  Arbor. 

MooBE,  J.  B.,  ..... Lansing. 

MINNESOTA. 

Albert,  Charles  S., Minneapolis. 

Brown,  Fredebigk  V., Minneapolis. 

Mason,  Alfred  F., St.  Paul. 

Paige,  James,     Minneapolis. 

Stevens,  Hiram  F., St.  Paul. 

MISSOURI. 

Allen,  Charles  Claflin, St  Louis. 

Curtis,  Wm.  S., St.  Louis. 

DoDSON,  Chas.  L., Kansas  City. 

Douglas,  Walter  B., St  Louis. 

Hagerman,  James, St  Louis. 

Ladd,  Sanford  B., Kansas  City. 

McLane,  Jas.  a., Fayette. 

New,  Alexander, Kansas  City. 

Palmer,  Clarence  S., Kansas  City. 

Robertson,  George^ Mexico. 

Robinson,  W.  M., Jefferson  City. 

Sebree,  Frank  P., Kansas  City. 

Spencer,  Selden  P., St.  Louis. 

Titus,  Frank, Kansas  City. 

Ward,  Clarence  C, St.  Louis. 

Ward,  Hugh  C, Kansas  City. 

MONTANA. 

Sanders,  J.  U., Helena. 

Sander.**,  W.  F., Helena. 
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NEBRASKA. 


Baldbiboe,  H.  H., Omalia. 

Babtlett,  E.  M., Omaha.    ' 

Bbbckenbidqs,  Ralph  W., Omaha. 

BsoGAN,  F.  A., ^  .   .   .  Omaha. 

CoBCORAN,  Geo.  F., York. 

DuMDET,  Charles  L., Omaha. 

Eloutteb,  Charles  S., Omaha. 

Haineb,  Eugene  J., Aurora. 

Hastings,  W.  G.,   .   .   .   . Wilbur. 

Hatfield,  I.  H.  , Lincoln. 

Ibyihe,  Fbank, Lincoln. 

Lanodov,  Mabtim, Omaha. 

Letton,  Chas.  B., .   .  Fairbury. 

Makdebson,  Chablss  F., Omaha. 

Montgomery,  C.  S., Omaha. 

Patrick,  Wm.  R., PapUlion. 

Prout,  F.  N., Lincoln. 

Reebe,  M.  B., Lincoln. 

Bobbins,  C.  A., Lincoln. 

Smtth,  C.  J., Omaha. 

Stubbs,  G.  W Superior. 

Wakeley,  a.  C, Omaha. 

Wakei^y,  Eleazeb, Omaha. 

Wiubon;  Henry  H., Lincoln. 

Woods,  Frank  H., Lincoln. 

Woolley,  James  H., Grand  Island. 

WooLWORTH,  J.  M., Omaha. 

NEW  JERSEY. 

Bergen,  J.  J. , Somerrille. 

Keasbey,  Edward  Q., Newark. 

Shipman,  George  M., Belvidere. 

SwATZE,  Francis  J Newark. 

NEW  MEXICO. 

Jones,  A.  A., Las  Vegas* 

NEW  YORK. 

Ashley,  Clarence  D., New  York. 

BiNNEY,  Harold, New  York. 

FiERO,  J.  Newton, Albanj. 

HuPFCUTT,  E.  W. ,  .   .    • Ithaca. 

5 
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NEW  YORK— Continued. 

Johnston,  Thos.  J., New  York. 

LooAKi  Walter  S., New  York. 

Pabker,  Alton  B., Kingston. 

Wbtmore,  Edmund, New  York. 

NORTH  DAKOTA. 

Austin,  Jaheb  M., Ellendale. 

OHIO. 

Geddiss,  Fbedebick  L., Toledo. 

Hadden,  Alex., Cleveland. 

Hepburn,  Charleb  M., Cincinnati. 

HoppiNS,  Evan  H., Cleyeland. 

Hunt,  Charles  J., Cincinnati. 

Robertson,  CD., Cincinnati. 

Saltzoabeb,  6.  M., Van  Wert. 

Tboup,  James  O., Bowling  Green. 

Wheslee,  S.  S., Lima. 

OKLAHOMA  TERRITORY. 

Hainer,  Bayard  T., Perry. 

OREGON. 

Bean,  R.  S., Salem. 

MooRB,  F.  A.,     Salem. 

PENNSYLVANIA. 

Bertoletfe,  Frederick, Mauch  Chunk. 

Dale,  Richard  C, Philadelphia. 

Given,  William  B.,     Columbia. 

Hensel,  W.  U., Lancaster. 

Landis,  Charles  J. , Lancaster. 

Mercur,  Rodney  A., Towanda. 

NiLEs,  Hy.  C, York. 

Patterson,  Thos., Pittsburg. 

Rawle,  Francis, Philadelphia. 

Staake,  William  H., Philadelphia. 

Steele,  H.  J.,     Easton. 

Wolverton,  S.  p., Sunbury. 

RHODE  ISLAND.. 

Eaton,  Amaj+a  M., Providence. 

Potter,  Di-:xterB., Providence. 
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SOUTH  DAKOTA. 

Bailey,  CO., Sioax  Falls.  . 

9 

TENNESSEE. 

Cakp,  £.  C, Knoxville. 

Heibkell,  F.  H., Memphis. 

PiLCHEB,  James  S., .  Nashyille. 

BosEBBouoH,  W.  S., Memphis. 

TEXAS. 

Alexander,  L.  C, Waco. 

AuTBY,  Jas.  L., Corsicana. 

Buboes,  Wm.  H El  Paso. 

Cablogk,  K.  L., Fort  Worth. 

DiLLARD,  F.  C, Sherman. 

Duff,  B.  C, Beaumont 

Gould,  Geo.  H.  , Palestine. 

Kemp,  Wtkdham, £1  Paso. 

LiNDSLEY,  Philip, Dallas. 

Spookts,  M.  a., Fort  Worth. 

West,  Robert  G., Austin. 


UTAH. 


Cbitchlow,  E.  B., Salt  Lake  City. 

Kinney,  Clesson  S., Salt  Lake  City. 

Varian,  Chables  S., Salt  Lake  City. 

Wells,  Daniel  H.,  Jb., Salt  Lake  City. 

VIRGINIA. 

Cabell,  J.  Austin, Richmond. 

Glasgow,  W.  A.,  Jb., Roanoke. 

Gbiffin,  S., Bedford  City. 

Gbinnan,  Dan'l, Richmond. 

Minob,  Raleiqh  C, Charlottesville. 

McIntosh,  J.  R., Richmond. 

Patteson,  S.  S.  p., Richmond. 

Townes,  W.  a., Richmond. 

WEST  VIRGINIA. 

Pbice,  Geo.  E., Charleston. 

Van  Winkle,  W.  W., ...  Parkersburg. 
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WISCONSIN. 

Bartlbtt,  W.  p., £aa  Claire. 

Bashpobd,  R.  M., Madison. 

Bruce,  Andrew  A., Madison. 

Gregory,  Charles  Noble, Madison. 

Smith,  Howard  L., Madison. 

Winkler,  F.  C Milwaukee. 

WYOMING. 

BuRDiGKy  C.  W. , Chejenne. 

Burke,  T.  F., Cheyenne. 

Clark,  Gibson, Cheyenne. 

CoRTHELL,  N.  K.,    . Laramie. 

Knight,  Jesse, Cheyenne. 

Potter,  Chas.  N.,  .   .   . Cheyenne. 

Van  Orsdel,  J.  A.,    . Cheyenne. 

Total  Registered,  306. 


DELEGATES,  1901. 


BAR  ASSOCIATION  OF  ARIZONA. 

John  C.  Herndon, Presoott 

RoBBBT  £.  Morrison, Prasoott. 

£.  E.  Ellinwood, Flagstaff. 

BAB  ASSOCIATION  OF  ARKANSAS. 

James  F.  Rbad, Fort  Smith. 

John  Flxtcher, Little  Rock. 

Thomas  B.  Mabtin, Little  Rock. 

LOS  ANGELES  BAR  ASSOCIATION. 

Chakles  Monroe, Los  Angeles. 

Lynn  Helm, Los  Angeles. 

OAKLAND  BAR  ASSOCIATION. 

Victor  H.  Metcalf, Oakland. 

George  E.  DeGolia, Oakland. 

BAR  ASSOCIATION  OF  SAN  FRANCISCO. 

Warren  Oi^ey, San  Francisco. 

COLORADO  BAR  ASSOCIATION. 

Julius  C.  Gunther, Denver. 

James  W.  McCreery, Denver. 

WiLLARD  Teller,     Denver. 

DELAWARE  STATE  BAR  ASSOCIATION. 

Charj.es  M.  Curtis, Wilmington. 

GEORGIA  BAR  ASSOCIATION. 

Samuel  Lumpkin, Atlanta. 

Joseph  H.  Merrill, Thomasville. 

Rolanb  Ellis, Macon. 

ILLINOIS  STATE  BAR  ASSOCIATION. 

Thomas  Cratty, Chicago. 

Benjamin  R.  Burroughs, Edwardsville. 

Charijk  L.  Capen, Bloomington. 

(69) 
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STATE  BAR  ASSOCIATION  OF  INDIANA. 

Theodore  P.  Davis, Indianapolis. 

William  A.  Eetcham, Indianapolis. 

Samuel  O.  Pickens, Indianapolis. 

IOWA  STATE  BAR  ASSOCIATION. 

J.  H.  McCoNLOGUE, Mason  City. 

A.  E.  Swisher, Iowa  City. 

W.  L.  Eaton, Osage. 

BAR  ASSOCIATION  OF  THE  STATE  OF  KANSAS. 

B.  P.  Wagoener, Atchison. 

H.  Whiteside, Hutchinson. 

W.  G.  Holt, Kansas  City. 

MAINE  STATE  BAR  ASSOCIATION. 

Herbert  M.  Heath, , .   .  Augusta. 

Clarence  Hale, Portland. 

Hugh  R.  Chaplin, Bangor. 

MARYLAND  STATE  BAR  ASSOCIATION. 

Clayton  Purnell, Frostburg. 

Thomas  H.  Robinson, Bel  Air. 

Alfred  S.  N^iles, Baltimore. 

MICHIGAN  STATE  BAR  ASSOCIATION. 

Wesley  W.  Hyde, Grand  Rapids. 

Hiram  J.  Hoyt,      Muskegon. 

Victor  H.  Lane, Ann  Arbor. 

MISSOURI  BAR  ASSOCIATION. 

Joseph  J.  Russell, Charleston. 

William  C.  Marshall, Jefferson  City. 

Wallace  Pratt, Kansas  City. 

NEW  MEXICO  BAR  ASSOCIATION. 

John  H.  Knaebel,   .   .   .   « Denver. 

Thomas  B.  Catron, Santa  Fe. 

A.  A.  Jones, Las  Vegas. 
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NORTH  CAROLINA  BAR  ASSOCIATION. 

T.  J.  Shaw, Greensboro. 

Charles  A.  Cook, Warrenton. 

W.  D.  Pruden, Edenton. 

STATE  BAR  ASSOCIATION  OF  NORTH  DAKOTA. 
James  M.  Austin, EUendale. 

OHIO  STATE  BAR  ASSOCIATION. 

James  O.  Troup, Bowling  Green. 

J.  M.  Sheets, 

PENNSYLVANIA  BAR  ASSOCIATION. 

H.  J.  Steele, Easton. 

H.  C.  Niles, York. 

Willis  F.  MgCook, Pittsburg. 

SOUTH  DAKOTA  BAR  ASSOCIATION. 

D.  Haney Pierre. 

C.  H.  Dillon, Yankton. 

E.  C.  Ericson, Elk  Point. 

BAR  ASSOCIATION  OF  TENNESSEE. 

F.  H.  Heiskell, Memphis. 

W.  S.  R06EBROUOH, Memphis. 

TEXAS  BAR  ASSOCIATION. 

James  L.  Autry, Corsicana. 

M.  A.  Spoonts, Fort  Worth. 

Philip  Lindsley, Dallas. 

STATE  BAR  ASSOCIATION  OF  UTAH. 

Clesson  S.  Kinney, Salt  Lake  City. 

D.H.  Wells,  Jr., Salt  Lake  City. 

E.  B.  Critchlow, Salt  Lake  City. 

VIRGINIA  STATE  BAR  ASSOCIATION. 

Samuel  Griffin, Bedford  City. 

Randolph  Harrison, Lynchburg. 

Raleigh  C.  Minor, Charlottesville. 

WEST  VIRGINIA  BAR  ASSOCIATION. 

George  E.  Price, Charleston. 


LIST  OF  MEMBERS  ELECTED. 

ALASKA  TERRITORY. 

Hills,  W.  J., Juneaa. 

Jennings,  Robert, Skagway. 

Price,  J.  G.  , Skagway. 

ARKANSAS. 

Oantrell,  Deadebick  Habrell, Little  Bock. 

CocKRiLL,  AsHLET, Little  Rock. 

Fletcher,  John,   .   .       Little  Rock. 

Martin,  Thomas  6., Little  Rdck. 

Read,  James  F., Fort  Smith. 

Smith,  William  B., Little  Rock. 

CALIFORNIA. 

Helm,  Lynn, Los  Angeles. 

Rose,  Walter  T.  J., Los  Angeles. 

COLORADO. 

Allen,  George  W., Denver. 

Babe,  Henry  B., Denver. 

Babbitt,  Kurnel  R, ColoradoSprings. 

Beaman,  David  C, Denver. 

Bennett,  Edmon  G., Denver. 

Bissell,  Julius  B., Denver. 

Bonynge,  Robert  W., Denver. 

BoucK,  Francis  E., Leadville. 

Butler,  Calvin  P., Denver. 

Campbell,  Norman  M., (oioradoSprings. 

Carpenter,  M.  B., Denver. 

Catlin,  F.  D., Montrose. 

Chittenden,  G.  I., Denver. 

Churchill,  Edmund  J., Denver. 

Costigan,  George  P.,  Jr., Denver. 

Curtis,  Leonard  E., ColoradoSprings. 

Dawson,  Clyde  C, Canon  City. 

Denison,  John  H., Denver. 

DeSoto,  E.  D., Denver. 

DiMMiTT,  (Jeoikje  Z., Denver. 

(72) 
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OOLORADO— Continued. 

DiNEB,  Obvili.1:  L., Denver. 

DouD,  A.  L., .  Denver. 

Downer,  Stlyesteb  8., Boulder. 

DuNKLKEy  Geoboe  F., Denver. 

FooTE,  Robert  E., Denver. 

Fowler,  A.  J., Denver. 

Fowler,  Jo.  A., Denver. 

Gabbert,  Willlaji  H., Denver. 

Gabriel,  John  H., Denver. 

Giles,  Branch  H., Denver. 

GoDDARD,  Luther  M., Denver. 

GoRDEN,  John  A., Denver. 

Greqo,  Frank  E., Denver. 

Grier,  Albert  E., Denver. 

Grozier,  Joshua, Denver. 

Hall,  Henry  C, ColoradoSprings. 

Harrison,  William  B., Denver. 

Haynes,  H.  N., ■    .  Greeley. 

*Hayt,  Charles  D., Denver. 

Hersey,  Henry  J., Denver. 

Hinckley,  L.  E.  C, Denver. 

HoDOES,  George  L., Denver. 

Hood,  Thomas  H., Denver. 

Johnson,  Henry  V., Denver. 

Keixogg,  E.  B., Denver. 

Kent,  Edward, Denver. 

EiLLiAN,  James  R., Denver. 

Lee,  Harry  H., Denver. 

LiNDSEY,  Benjamin  B., Denver. 

LiNDSLEY,  Henry  A., Denver. 

Manly,  George  C, Denver. 

Macpin,  Joseph  H., Canon  City. 

Merriman,  Charles  A., Alamosa. 

Mills,  J.  Warner, Denver. 

McAllister,  Henry,  Jr., ColoradoSprings. 

McCarthy,  T.  F., Denver. 

McCreeby,  James  W., Greeley. 

McKnight,  Richard, Denver. 

McLean,  Lester, Denver. 

Parsons,  Charles  C, Denver. 

Patton,  a.  Newton, Denver. 

Peters,  Mel  E., Denver. 

Reoennitter,  Erwin  L., Idaho  Springs. 

f^MiTH,  John  R., Denver. 


74  AMERICAN   BAR   ASSOCIATION. 

COLORADO— Continued. 

Stevick,  Guy  LeRoy, Denver. 

Stihson,  Edward  C, ColoradoSpringB. 

Tatum,  Louis  R., Denver. 

Teabs,  Daniel  W., Denver. 

Tebbetts,  William  B., Denver. 

Thayer,  Rufus  C, ColoradoSprings* 

Thomson,  Charles  I., Denver. 

Tro\^'bridoe,  Henry, Cripple  Creek. 

VanCise,  Edwin, Denver. 

Vatbs,  William  B., Pueblo. 

AVadley,  William  H., Denver. 

Walling,  Stuart  D., Denver. 

Ward,  Thomas,  Jr., Denver. 

♦Waterman,  Charles  W^ Denver. 

White,  S.  Harrison, Pueblo.    . 

Ybaman,  Caldweix, Denver. 

GEORGIA. 

Arnold,  Reuben  R Atlanta. 

ILLINOIS. 

Burroughs,  Benjamin  R., Edwardsville. 

Capen,  Charles  L., Bloomington» 

Drew,  William  L., Urbana. 

Follansbee,  George  A., Chicago. 

Ogden,  Howard  N., Chicago. 

O'Neill,  Hugh, Chicago. 

Scott,  James  B., Champaign. 

INDIAN  TERRITORY. 

Jackson,  Clifford  L.,     Muscogee. 

INDIANA. 

Burke,  Frank  B., Indianapolis^ 

Cady,  Frederick  W., Indianapolis. 

Clapham,  WILLLA.M  E., Bloomingtou.. 

Davis,  Theodore  P., Indianapolis. 

Goodrich,  James  P., Winchester. 

Vinton,  Henry  H.,      LaFayette. 

Ward,  Wilbert, South  Bend. 
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IOWA. 


Cole,  CO., Des  Moines. 

Devitt,  J.  F., Muscatine. 

Eaton,  W.  L., Osage. 

Ebickson,  Alexander, Sioux  City. 

Haines,  Robert  M., Grinnell. 

Hunter,  Bobert, Sioux  City. 

LoNGUEviLLE,  J.  C, Dubuque. 

McNect,  Wiluam, Ottumwa. 

Reed,  H.  T., Cresco. 

Roberts,  W.  J., Keokuk. 

Swisher,  A.  £., Iowa  City. 

YouNKER,  B.  A., '.    .   .  Des  Moines. 


KANSAS. 


Campbell,  Philip  P., Pittsburgh. 

Eckstein,  O.  G., Wichita. 

Green,  J.  W., Lawrence. 

HiGQiNS,  William  E.  , Lawrence. 

Holt,  William  G. , Kansas  City. 

Martin,  I^'rank  L., Hutchinson. 

Moore,  J.  McCabe, Kansas  City. 

Whiteside,  Houston, Hutchinson. 

Williams,  Charles  M., Hutchinson. 

KENTUCKY. 

Allen,  Lafon Louisville. 

Ray,  Charles  T., Louisville. 

MARYLAND. 

PuRNELL,  Clayton, Frostburg. 

MICHIGAN. 

BuNDY,  McGeoroe Grand  Rapids. 

Lane,  V.  H., Ann  Arbor. 

MINNESOTA. 

Albert,  Charles  S. , Minneapolis. 

Brown,  Rome  G., Minneapolis. 

Kerr,  William  A., Minneapolis. 

Lancaster,  William  A., Minneapolis. 

Mason,  Alfred  F.  , St.  Paul. 

Paioe,  James Minneapolis. 
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MISSOURI. 

Major,  Samuel  C, Fayette. 

McLane,  James  A., EanaasGty. 

Palmer,  Clabence  S., EanBasCitj. 

Philips,  John  F., ;   .   .  Kansas  Gitj. 

Robertson,  George,     Mexico. 

Robinson,  Waltour  M., Jeffenon  City. 

Sebree,  George  M., Springfield. 

Ward,  Clarence  C, St  Louis. 

WuRDEMAN,  G.  A., St.  Louis. 

NEBRASK  A. 

BALDRiDOEy  Howard  H., Omaha. 

Blackburn,  Thomas  W., Omaha. 

Breen,  John  P., Omaha. 

DUNDE7,  Charles  L., Omaha. 

Elqutter,  Charles  S., Omalia. 

Geisthardt,  Stephen  L., Lincoln. 

Greene,  Robert  J. , Lincoln. 

Hainer,  Eugene  J., Aurora. 

Hainer,  F.  G., Kearney. 

Hastings,  W.  G., Wilbur. 

Hatfield,  I.  H., Lincoln. 

HoRTON,  Richards., Omaha. 

KR£?rsiNG£R,  E.  O., Beatrice. 

Langdon,  Martin Omaha. 

Letton,  Charles  B., Fairbury. 

McCandle38,  a.  D., Wymore. 

Ooden,  Charles, Omaha. 

O'Neill.  Harry  E.,      Omaha. 

Patrick,  William  R.,     Papillion. 

Pound,  Roscoe, Lincoln. 

Prout,  F.  N., Lincoln. 

Raper,  John  B., Pawnee  City. 

Reese,  Manoah  B., Lincoln. 

Ricketts,  ARNor  C,      Lincoln. 

KoBBiNs,  C.  A., Lincoln. 

Smyth,  Constantine  J., Omaha. 

Stobbs,  G.  W.,        Superior. 

Wakeley,  Arthur  C, Omaha. 

West,  Joel  W., Omaha. 

Woods,  Frank  H., LiDcoln. 

Woolley,  James  H., Grand  Island. 
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NEW  JERSEY. 


Hutchinson,.  Babton  B., Trenton. 

Strong,  Alan  H., New  Brunswick. 

NEW  MEXICO, 

Catron,  Thomas  B., .   .  Santa  Fe. 

NEW  YORK. 

Denison,  Howard  P., Syracuse. 

Moses,  Raphael  J., New  York. 

NORTH  DAKOTA. 

Austin,  James  M., EUendale. 

OHIO. 

Geddis,  Frederick  I^., Toledo. 

Hunt,  Charles  J., Cincinnati. 

OKLAHOMA  TERRITORY. 

H A iNER,  Bayard  T., Perry. 

OREGON. 

Bean,  R.  S., Salem. 

Moore,  F.  A., Salem. 

PENNSYLVANIA. 

Given,  William  6., Columbia. 

Landis,  Charles  J., Lancaster. 

NiLES,  Henrt  C York. 

Steele,  Henry  J., Easton. 

Von  Moschzihker,  Robert, Philadelphia. 

Wattebson,  a.  V.  D Pittsburg. 

TENNESSEK 

Heiskbll,  F.  H., Memphis. 

LiNDSEY,  H.  B., Knozville. 

Regers,  Jesse  L., Knozville. 

Rosebrouoh,  W.  S., Memphis. 

TEXAS. 

Alexander,  L.  C, Waco. 

AuTRY,  James  L.,  Corsicana. 

Buroes,  William  H., £1  Paso. 
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TEXAS—Continued. 

Oarlock,  R.  L., Fort  Worth. 

Duff,  B.  C, Beaumont. 

Edwabds,  Peyton  F., EI  Paso. 

Gould,  Geobge  H., Palestine. 

Kemp,  Wyndham, El  Paso.  , 

Pabkeb,  John  W., Taylor. 

Spoontb,  M.  a., Fort  Worth. 

Walthall,  A.  M., El  Paso. 


UTAH. 


Critchlow,  Edward  6., Salt  Lake  City. 

Kinney,  Cleason  S., Salt  Lake  City. 

Varian,  Charles  S., Salt  Lake  City. 

VIBGINIA. 

Byron,  George, lUchmond. 

Grinnan,  Daniel, Bichmond. 

Minor,  Baleiqh  Colston, Charlottesville. 

McIntosh,  J.  B., Bichmond. 

To WNEs,  William  A., Bichmond. 

WEST  VIBGINIA. 

Price,  George  E.,     Charleston. 

WISCONSIN. 

Bruce,  Andrew  A., Madison. 

Smith,  Howaud  L., Madison. 

I 

WYOMING. 

Arnold,  Const antine  P., Laramie. 

Clark,  Gibson, Cheyenne. 

Van  Orsdel,  Josiah  A., Cheyenne. 

^Elected  by  Executive  Committee  after  meeting. 
Number  elected  at  Meeting,  226. 
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ELECTED  BY  EXECUTIVE  COMMITTEE  BETWEEN  MEETINGS 

1900-1901. 

COLORADO. 

BuuR,  Jbsse  H., Denver. 

Carpenter,  Samuel  L., Denver. 

CuTHBERT,  LnciT7S  M., Denver. 

Davis,  HarrtC, Denver. 

EwiNO,  John  A., Leadville. 

Gove,  Frakk  E., Denver. 

GuNNELL,  A.  T., ColoradoSpringB. 

Haggott,  W.  A., Idaho  Springs. 

Hardcastle,  Thomas  H., Denver. 

HoTT,  Lucius  W., Denver. 

RiDDi£,  Harvey, Denver. 

Starkweather,  JamebC, Denver. 

Talbott,  Ralph, Denver. 

VooRHEEs,  J.  H., Paeblo. 

Whitelet,  Richard  H., Boulder. 

DISTRICT  OF  COLUMBIA. 

Harlan,  John  Marshall, Wuhington. 

ILLINOIS. 

Bond,  Lester  L., Chicago. 

Lawson,  William  C, Chicago. 

KENTUCKY. 

Ellis,  W.  T., Owensboro. 

Hughes,  D.  H., Morganfield. 

LOUISIANA. 

Capfery,  Donei^on, Franklin. 

MARYLAND. 

Howard,  Charles  Morris, Baltimore. 

Williams,  Henry  W., Baltimore. 

MASSACHUSETTS. 

Stone,  Frederic  M., Boston. 

MINNESOTA. 

Mercer,  Hugh  V., Minneapolis. 
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MISSOURI. 

CliABKE,  ENOSy St  Louis. 

NEBRASKA. 

Ibvine,  Prank,  .   .    .  ' Lincoln. 

Reavis,  C.  F.,     Falls  aty. 

NEW  JERSEY. 

Weabt,  Spencer^ Jersey  City. 

NEW  YORK. 

Dike,  Norman  S., New  York. 

Sumner,  Edward  A New  York. 

Van  Sltck,  George  F New  York, 

PENNSYLVANIA. 

Beck,  JabtesM., Philadelphia. 

Sterett,  James  K., Pittsburg. 

WYOMING. 

BuRDicK,  Chari«bs  W., Cheyenne. 

Number  elected  by  Executive  Committee,  35. 


RECAPITULATION. 


Alaska  Territory, 3 

Arkansas, 6 

California, 2 

Colorado, 95 

District  of  Columbia,    ...  1 

Georgia, 1 

Illinois, 9 

Indian  Territory, 1 

Indiana, 7 

Iowa, 12 

Kansas, 9 

Kentucky, 4 

Louisiana, 1 

Maryland, 3 

Massachusetts, 1 

Michigan, 2 

Minnesota, 7 

Missouri, 10 


Nebraska, 33 

New  Jersey,        3 

New  Mexico, 1 

New  York, 5 

North  DakoU, 1 

Ohio, 2 

Oklahoma  Territory 1 

Oregon, 2 

Pennsylvania 8 

Tennessee, 4 

Texas, 11 

Utah, a 

Virginia, ...  5 

West  Virginia, 1 

Wisconsin, 2 

Wyoming, 4 

Total, 260 
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MEMORANDUM. 

The  Annual  Dinner  was  given  on  Friday,  August  23d,  at 
the  Brown  Palace  Hotel.  W.  U.  Hensel,  of  Pennsylvania,' 
presided.  Three  hundred  and  one  members  and  delegates 
were  present. 

An  excursion  through  the  mountains  was  given  to  the  mem- 
bers of  the  Association  and  delegates  and  the  ladies  of  their 
families,  by  the  Colorado  Bar  Association,  the  Denver  Bar 
Association  and  the  Colorado  members  of  the  American  Bar 
Association.  The  train,  consisting  of  twelve  Pullman  cars, 
left  Denver  on  Saturday  morning,  August  24th,  and  returned 
on  Tuesday  evening,  August  27  th. 

Committee  on  Entertainment  and  Arrangement. 

Chairman.  Secretary. 

Archie  M.  Stevenson.  Charles  M.  Campbell. 

Colorado  Members  of  the  American  Bar  Ass^ociation. 

Archie  M.  Stevens^on,  Henry  T.  Rogers, 

Charles  K.  Gast,  Nellis  E.  Corthell, 

PlATT  RogKKS,  ('HARLty  J.  HUGHES,  Jr., 

Charles  Cavender,  (.'harles  M.  Campbell, 

Horace  (j.  Lunt,  Henry  F.  May. 

Colorado  Bar  Association. 

Platt  Rogers?,  President,  Edward  C.  Stimson, 

A.  T.  GuNNELL,  Richard  H.  Whitely, 

J.  H.  VooRHEi<>,  Joseph  H.  Maupin, 

John  A.  Ewing,  Lucius  M.  Cuthbert. 

Denver  Bar  Association. 

Hugh  Butler,  President^  Cass  E.  IIerrington, 

Ralph  Talbot,  Charles  D.  Hayt, 

Thomas  J.  O'Donnell,  Gustave  C.  Bartei>, 

William  H.  Bryant,  Tyson  S.  DiNf>. 
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The  Itinerary. 

Saturday,  August  24th. 

Leave  Denver,  via  Colorado  &  Southern  Railway, 9  30  a.  m. 

Arrive  Colorado  Springs, 12.00  noon. 

Leave  Colorado  Springs,  via  Colorado  Midland  Railway,        .  2.30  p.  m. 

Arrive  Cripple  Creek,  via  Midland  Terminal  Railway,   .    .    .  6.00  p.  m. 


Sunday,  August  25th. 

Leave  ('ripple  Creek,  via  Midland  Terminal  Railway, 
Arrive  Buena  Vista,  via  Colorado  Midland  Railway, 
Arrive  Leadville,  via  Colorado  Midland  Railway,  . 
Leave  Leadville,  via  Colorado  Midland  Railway,  . 
Arrive  Ivanhoe,  via  Colorado  Midland  Railway,  .  . 
Arrive  Glenwood,  via  Colorado  Midland  Railway,   . 


12.30  a.  m. 
5.15  a.  m. 
7.00  a.  m. 
8.30  a.  ni. 
9.40  a.  m. 
l.(K)  p.  m. 


Monday,  August  26th. 

Leave  Glenwood,  via  Denver  &  Rio  Grande  Railroad,    .    .    .  8.00  a.  m. 

Leave  Minturn, 10.03  a.  m. 

Leave  Tennessee  Pass, 1 1 .  07  a.  m. 

Leave  Malta, 11.21  a.  m. 

Leave  Buena  Vista,  12.16  p.m. 

Arrive  Salida, 1.00  p.  m. 

Leave  ^alida,  via  Denver  &  Rio  Grande  Railroad,       .    .    .    .  2.30  p.  m. 

Leave  Poncha, 2.42  p.  m. 

Arrive  Marshall  Pass,  4.10  p.m. 

Leave  Marshall  Pass, 4. 40  p.  m. 

Leave  Poncha, 5.03  p.  m. 

Arrive  Salida, 6.16  p.m. 

Tuesday,  August  27 ni. 

Leave  Salida,  via  Denver  &  Rio  Grande  Railroad, 8.00  a.  ni. 

Leave  Parkdale, 8.42  a.  m. 

Arrive  Canon  City, 9.55  a.  m. 

Arrive  Florence, 10. 10  a.  m. 

Arrive  Pueblo, ll.Ooa.  m. 

Leave  Pueblo,  via  Denver  &  Rio  Grande  Railroad, 11.20  a.m. 

Arrive  Colorado  Springs, 12.30  p.m. 

Leave  Colorado  Springs  for  Denver  on  the  evening  of  Tuesday,  August 
27th. 
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E.  L.::'*rfl'r'.i.  of  Ma.&e,  prealie-L  aiid  tie  fz-IIowing  minute 

and  the  Denver  Bir  Ai^'.-ii^i-in  : 

TL^  Kieit^/era  and  delegates  present  at  the  Twenty- fonrth 
Arinoa!  Meeting  of  the  Amencan  Bar  Association,  who.  with 
their  (auiilies.  have  enjoved  voor  nnboanded  bospiCalitT,  can- 
not leare  voor  state  wituoat  g*:»me  express^ion  of  the  apprecia- 
tion in  wLich  they  hold  your  courtesy ^-c.>niial,  nnrarying  and 
re^>arceful  as  it  has  been. 

In  the  Canon  of  the  Arkansas,  therefore,  br  the  RoTal 
Gorge,  with  one  accord  and  mored  by  a  common  desire,  we 
re'rord  the  delight  with  which  we  have  enjoyed  the  trip,  for 
four  rlavs,  over  the  mountains  and  thruu^h  the  vallevs  of  Colo- 
ra/lo,  mxide  possible  by  your  ane<[ualed  hospiiality  and  attended 
by  a  regard  for  our  comfort  and  provision  for  our  pleasure,  as 
unrivaled  in  its  extent  as  it  has  been  a^rreeable  in  the  manner 
of  its  delightfnl  and  continued  operation. 

The  grandeur  of  CoIorado*s  mountains,  the  magnificence  of 
her  canons,  the  beauty  of  her  fertile  vallevs,  the  unlimited 
richncHs  with  which  God  has  endowetl  her  in  material  wealth, 
we  shall  never  forget ;  but  with  it  all.  and  above  it  all,  the 
frien'lships  we  have  made  with  your  people  and  the  courtesy 
we  have  received  at  your  hands  will  abide  with  us  always,  a 
constant  source  of  delightful  recollection  and  a  most  brilliant 
event  in  the  history  of  our  Association. 


LIST  OF  PRESIDENTS. 


1.  1878-79-*Jame8  O.  Broadhead,^ 

2.  1879-80-*Benjamin  H.  Bristow, 

3.  1880-81-*Edward  J.  Phelps,    . 

4.  1881-82-*Clarkson  N.  Potter,*. 

5.  1882-83-* Alexander  R  Lawton, 

6.  1883-84-CoRTLANDT  Parkeb,     . 

7.  1884-86-*JoHN  W.  Stevenson,   . 

8.  1885-8^  Willi  AM  Allen  Butler, 

9.  1886-87-*ThomasJ.  Semmes.  .   . 

10.  1887-88-*Georoe  G.  Wright,    . 

11.  1888-89-*David  Dudley  Field, 

12.  1889-90-Henry  Hitchcock,    .   . 

13.  1890-91-SiMKON  E.  Baldwin,  .   . 

14.  1891-92-JoHN  F.  Dillon,  .   .   .   . 
16.  1892-93-*J.  Kandolph  Tucker, 

16.  1893-94-»Thomas  M.  Cooley,«    . 

17.  1894-95-JAME8  C.  Carter,   .   .   . 

18.  1895-96-MooRFiEiJ)  Stoke y,  .   . 

19.  1896-97-JAME8  M.  Woolworth, 

20.  1897-98-WiLLiAM  Wirt  Howe,  . 

21.  1898-99- Joseph  H.  Choate,*  .   . 

22.  1899-1900-CHARLE8  F.  Manderson, 

23.  1900-1901-Edmund  Wetmobb,    . 

24.  1901-1902-U.  M.  Rose, 

*  Deceased. 


St.  Louis,  Miasouri. 
New  York,  New  York, 
BurliDgton,  Vermont 
New  York,  New  York. 
Savannah,  Georgia. 
Newark,  New  Jersey. 
Covington,  Kentucky. 
New  York,  New  York. 
New  Orleans,  Louisiana. 
Des  Moines,  Iowa. 
New  York,  New  York. 
St  Louis,  Missouri. 
New  Haven,  Connecticut 
New  York,  New  York. 
Lexington,  Virginia. 
Ann  Arbor,  Michigan, 
New  York,  New  York. 
Boston,  Massachusetts. 
Omaha,  Nebraska. 
New  Orleans,  Louisiana. 
New  York,  New  York. 
Omaha,  Nebraska. 
New  York,  New  York. 
Little  Kock,  Arkansas. 


*  At  the  Conference  for  organizing  the  AasociatiOD  in  1878,  John  H.  B.  Latrobe,  of 
Maryland,  was  elected  Temporary  Chairman,  and  when  the  organization  was  com- 
pleted, Benjamin  H.  Bristow,  of  Kentucky,  was  elected  President  of  the  Conference. 

*  In  consequence  of  the  death  of  Clarkson  N.  Potter,  Francis  Kernan,  of  New 
York,  presided  and  prepared  and  delivered  the  President's  Address  in  1882. 

'  In  consequence  of  the  illness  of  Thomas  M.  Cooley,  Samuel  F.  Hunt,  of  Ohio, 
presided  and  read  the  President's  Address  prepared  by  Judge  Cooley  in  1894. 

«  In  consequence  of  the  absence  of  Joseph  H.  Choate,  as  Ambassador  to  Great 
Britain,  Charles  F.  Manderson,  of  Nebraska,  presided  and  prepared  and  delivered 
the  President's  Address  in  1899. 
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LIST  OF  SECRETARIES. 

1.  1878-93-*Edwabd  Otis  Hinkley,*  .   .  Baltimore,  Maryland. 

2.  1893-        John  Hinkley,' Baltimore,  Maryland. 


LIST  OF  TREASURERS. 

1.     1878-        Francis  Rawi^, Philadelphia,  Penna. 


1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 
10. 
11. 
12. 
13. 
14. 
15. 
16. 
17. 
18. 
19. 
20. 


LIST  OF  EXECUTIVE  COMMITTEE. 


1878-87-*LuKE  P.  Poland,     .    .    . 
1878-88-SiMEON  E.  Baldwin,*   .    . 
1878-80-WiLLiAM  A.  Fisher,     .    . 
1880 -85- William  Allen  Butler, 
1885-90-Charles  C.  Bonney,*    .   . 
1887-96-Gborge  A.  Mercer,  .    .    . 
1888-90-* John  Randolph  Tucker, 
1890-91-* William  P.  Wells,     .    . 
1890-99- Alfred  IIemenway,     .   . 
1891-95-*Bradley  G.  Schley,  .    . 
1895-99-Charles  Claflin  Allen, 
189<>-97-William  Wirt  Howe, 
1897-1  900-Charles  Noble  Gregory, 
1899-1900-Edmund  Wetmore,    .    . 

1809-1901-U.  M.  Rose, 

1899-      William  A.  Ketch  am, 

1899-  IIp:nry  St.  George  Tlxker,  . 
19(X)-      Rodney  A.  Mercur,     .   . 

1900-  Cjiarles  F.  Libby,    .    .    . 

1901-  jAMra  Hagerman,  .... 


St.  Johnsbary,  Vermont. 
New  Haven,  Connecticat. 
Baltimore,  Maryland. 
New  York,  New  York. 
Chicago,  Illinois. 
Savannah,  Georgia. 
Lexington,  Kentucky. 
Detroit,  Michigan. 
Boston,  Massachusetts. 
Milwaukee,  Wisconsin. 
St.  Louis,  Missoari. 
New  Orleans,  Louisiana. 
Madison,  Wisconsin. 
New  York,  New  York. 
Jjittle  Rock,  Arkansas. 
Indianapolis,  Indiana. 
Lexington,  Virginia. 
Towanda,  Pennsylvania. 
Portland,  Maine. 
St.  Louis,  Missouri. 


*  Deceased. 

*  In  1878,  Francis  Rawle,  ot  Pennsylvania,  and  Isaac  Grant  Thompson,  of  New 
York,  acted  as  tenijiorary  Secretaries  and  as  Secretaries  of  the  Conference. 

In  ih'M),  JMwanl  Otis  Hinkley  being  absent.  Waiter  (ieorge  Smith,  of  Pennsylvania, 
aote<l  as  Secretary  pr«  (empore. 

'  In  18ys,  John  Hinkley  being  absent,  George  P.  Wanty,  of  Michigan,  acted  as 
Secretary  pro  tempore. 

'  In  ISHS,  at  tlie  t\T<t  ineetinir  of  the  Executive  Committee  after  the  adjournment 
of  the  Association,  Sinie(m  E.  liuMwin  resijLrned,  and  Cliarles  C.  Bonney  was  chosen 
to  fill  the  vacancy  under  Hv-La\v  X. 
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CONSTITUTION. 

NAME   AND   OBJECT. 

Article  I. — This  Association  shall  be  known  as  "  The 
American  Bar  Association."  Its  object  shall  be  to  advance 
the  science  of  jurisprudence,  promote  the  administration  of 
justice  and  uniformity  of  legislation  throughout  the  Union, 
uphold  the  honor  of  the  profession  of  the  law,  and  encourage 
cordial  intercourse  among  the  members  of  the  American  Bar. 

qualifications  for  membership. 

Article  II. — Any  person  shall  be  eligible  to  membership 
in  this  Association  who  shall  be,  and  shall,  for  five  years  next 
preceding,  have  been  a  member  in  good  standing  of  the  Bar 
of  any  State,  and  who  shall  also  be  nominated  as  hereinafter 
provided. 

officers  and  committees. 

Article  III. — The  following  officers  shall  be  elected  at 
each  Annual  Meeting  for  the  year  ensuing :  A  President  (the 
same  person  shall  not  be  elected  President  two  years  in 
succession) ;  one  Vice-President  from  each  State ;  a  Secretary ; 
a  Treasurer ;  a  Council,  consisting  of  one  member  from  each 
State  (the  Council  shall  be  a  standing  committee  on  nomina- 
tions for  office) ;  an  Executive  Committee,  which  shall  consist 
of  the  President,  the  last  ex-President,  the  Secretary,  and  the 
Treasurer,  all  of  whom  shall  be  ex  officio  members,  together 
with  five  other  members,  to  be  chosen  by  the  Association,  but 
no  member  shall  be  eligible  to  such  choice  more  than  three 
years  in  succession ;  and  the  President,  and  in  his  absence  the 
ex-President,  shall  be  the  Chairman  of  the  committee.* 


♦Amended  August  19, 1898,  and  August  30, 1899. 
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The  following  committees  shall  be  annually  appointed  by  the 
President  for  the  year  ensuing,  and  shall  consist  of  five 
members  each  : 

On  Jurisprudence  and  Law  Reform ; 

On  Judicial  Administration  and  Remedial  Procedure ; 

On  Legal  Education  and  Admissions  to  the  Bar ; 

On  Commercial  Law ; 

On  International  Law ; 

On  Publications  ; 

On  Grievances ; 
*0n  Law  Reporting  and  Digesting  ; 
fOn  Patent,  Trade-Mark  and  Copyright  Law. 

A  majority  of  those  members  of  any  committee,  including 
the  Council,  who  may  be  present  at  any  meeting  of  the 
Association,  shall  constitute  a  quorum  of  such  committee  for 
the  purpose  of  such  meeting. 

The  Vice-President  for  each  State,  and  not  less  than  two 
other  members  from  such  State,  to  be  annually  elected,  shall 
constitute  a  Local  Council  for  such  State,  to  which  shall  be 
referred  all  applications  for  membership  from  such  State.  The 
Vice-President  shall  be,  ex  officio ^  Chairman  of  such  Council. 

A  committee  of  three,  of  whom  the  Secretary  shall  always 
be  one,  shall  be  appointed  by  the  President  at  each  Annual 
Meeting  of  the  Association,  whose  duty  it  shall  be  to  report  to 
the  next  meeting  the  names  of  all  members  who  shall,  in  the 
interval,  have  died,  with  such  notices  of  them  as  shall,  in  the 
discretion  of  the  committee,  be  proper. 

It  shall  be  the  duty  of  the  Vice-President  from  each  State 
and  Territory  to  report  the  deaths  of  members  within  the  same 
to  the  said  committee. 

ELECTION   OF   MEMBERS. 

Article  IV. — All  nominations  for  membership  shall  be 
made  by  the  Local  Council  of  the  State  to  the  Bar  of  which 

*By  amendment  passed  August  29,  1895. 
fBy  amendment  passed  August  30,  1899. 


CONSTITUTION.  89 

the  persons  nominated  belong.  Such  nominations  must  be 
transmitted  in  writing  to  the  Chairman  of  the  General  Council, 
and  approved  by  the  Council,  on  vote  by  ballot. 

Th«  General  Council  may  also  nominate  members  from 
States  having  no  Local  Council,  and  at  the  Annual  Meeting  of 
the  Association,  in  the  absence  of  all  members  of  the  Local 
Council  of  any  State  ;  Provided^  That  no  nomination  shall  be 
considered  by  the  General  Council,  unless  accompanied  by  a 
statement  in  writing  by  at  least  three  members  of  the  Associa- 
tion from  the  same  State  with  the  person  nominated,  or,  in  their 
absence,  by  members  from  a  neighboring  State  or  States,  to  the 
effect  that  the  person  nominated  has  the  qualifications  required 
by  the  Constitution  and  desires  to  become  a  member  of  the 
Association,  and  recommending  his  admission  as  a  member. 

All  nominations  thus  made  or  approved  shall  be  reported  by 
the  Council  to  the  Assoqiation,  and  all  whose  names  are 
reported  shall  thereupon  become  members  of  the  Association ; 
Provided^  That  if  any  member  demand  a  vote  upon  any  name 
thus  reported,  the  Association  shall  thereupon  vote  thereon  by 
ballot. 

Several  nominees,  if  from  the  same  State,  may  be  voted  for 
upon  the  same  ballot ;  and  in  such  case  placing  the  word  ^'No'' 
against  any  name  or  names  upon  the  ticket  shall  be  deemed  a 
negative  vote  against  such  name  or  names,  and  against  those 
only.     Five  negative  votes  shall  suffice  to  defeat  an  election. 

During  the  periol  between  the  Annual  Meetings,  members 
may  be  elected  by  the  Executive  Committee  upon  the  written 
nomination  of  a  majority  of  the  Vice-President  and  members 
-of  the  Local  Council  of  any  State. 

Article  V. — All  members  of  the  Conference  adopting  the 
■Constitution,  and  all  persons  elected  by  them  upon  the  recom- 
mendation of  the  committee  of  five  appointed  by  such  Confer- 
•ence,  shall  become  members  of  the  Association  upon  payment 
•of  the  annual  dues  for  the  current  year  herein  provided  for. 
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BY-LAWS. 

Article  VI. — By-Laws  may  be  adopted  at  any  Annual 
Meeting  of  the  Association  by  a  majority  of  the  members 
present.  It  shall  be  the  duty  of  the  Executive  Committee, 
without  delay,  to  adopt  suitable  By-Laws,  which  shall  be  in 
force  until  rescinded  by  the  Association. 

DUES. 

Article  VII. — Each  member  shall  pay  five  dollars  to  the 
Treasurer  as  annual  dues,  and  no  person  shall  be  qualified  ta 
exercise  any  privilege  of  membership  who  is  in  default.  Such 
dues  shall  be  payable,  and  the  payment  thereof  enforced,  as 
may  be  provided  by  the  By-Laws.  Members  shall  be  entitled 
to  receive  all  publications  of  the  Association  free  of  charge. 

ANNUAL   ADDRESS. 

Article  VIII. — The  President  shall  open  each  Annual 
Meeting  of  the  Association  with  an  address,  in  which  he  shall 
communicate  the  most  noteworthy  changes  in  statute  law  on 
points  of  general  interest  made  in  the  several  States  and  by 
Congress  during  the  preceding  year.  It  shall  be  the  duty  of 
the  member  of  the  General  Council  from  each  State  to  report 
to  the  President,  on  or  before  the  first  day  of  May,  annually, 
any  such  legislation  in  his  State. 

ANNUAL    meetings. 

Article  IX. — This  Association  shall  meet  annually,  at 
such  time  and  place  as  the  Executive  Committee  may  select, 
and  those  present  at  such  meeting  shall  constitute  a  quorum. 

amendments. 

Article  X. — This  Constitution  may  be  altered  or  amended 
by  a  vote  of  three- fourths  of  the  members  present  at  any 
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Annual  Meeting,  but  no  such  change  shall  be  made  at  any 
meeting  at  which  less  than  thirty  members  are  present. 

CONSTRUCTION. 

Article  XI. — The  word  ^^State^''  whenever  used  in  this 
Constitution,  shall  be  deemed  to  be  equivalent  to  State^  Territory  y 
and  the  District  of  Columbia. 


BY-LAWS. 


MEETING    OF    THE    ASSOCIATION. 

I. — The  Executive  Committee,  at  its  first  meeting  after  each 
Annual  Meeting,  shall  select  some  person  to  make  an  address 
at  the  next  Annual  Meeting,  and  not  exceeding  six  members 
of  the  Association  to  read  papers. 

II. — The  order  of  exercises  at  the  Annual  Meeting  shall  be 
as  follows : 

(a)  Opening  Address  of  the  President. 

(6)  Nominations  and  Election  of  Members. 

{e)  Election  of  the  General  Council. 

(d)  Reports  of  Secretary  and  Treasurer. 

(e)  Report  of  Executive  Committee. 
(/)  Reports  of  Standing  Committees  : 

On  Jurisprudence  and  Law  Reform ; 

On  Judicial  Administration  and  Remedial  Procedure; 

On  Legal  Education  and  Admissions  to  the  Bar ; 

On  Commercial  Law; 

On  International  Law ; 

On  Publications ; 

On  Grievances; 

On  Law  Reporting  and  Digesting. 
(g)     Reports  of  Special  Committees. 
(h)     The  Nomination  of  OflScers. 
(i)     Miscellaneous  Business. 
(j)    The  Election  of  Officers. 

(92) 
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The  address,  to  be  delivered  by  a  person  invited  by  the 
Executive  Committee,  shall  be  made  at  the  morning  session  of 
the  second  day  of  the  Annual  Meeting. 

The  reading  and  delivering  of  essays  and  papers  shall  be  on 
the  same  day,  or  at  such  other  time  as  the  Executive  Com- 
mittee may  determine. 

III. — ^No  person  shall  speak  more  than  ten  minutes  at  a 
time  or  more  than  twice  on  one  subject. 

A  stenographer  shall  be  employed  at  each  Annual  Meeting. 

lY. — Each  State  Bar  Association  may  annually  appoint 
delegates,  not  exceeding  three  in  number,  to  the  next  meeting 
of  the  Association.  In  States  where  no  State  Bar  Association 
exists,  any  City  or  County  Bar  Association  may  appoint  such 
delegates,  not  exceeding  two  in  number.  Such  delegates  shall 
be  entitled  to  all  the  privileges  of  membership  at  and  during 
the  said  meeting. 

V. — At  any  of  the  meetings  of  the  Association,  members  of 
the  Bar  of  any  foreign  country  or  of  any  State  who  are  not 
members  of  the  Association  may  be  admitted  to  the  privileges 
of  the  floor  during  such  meeting. 

VI. — All  papers  read  before  the  Association  shall  be  lodged 
with  the  Secretary.  The  Annual  Address  of  the  President, 
the  reports  of  committees,  and  all  proceedings  at  the  Annual 
Meeting  shall  be  printed ;  but  no  other  address  made  or  paper 
read  or  presented  shall  be  printed,  except  by  order  of  the 
Committee  on  Publications. 

Extra  copies  of  reports,  addresses,  and  papers  read  before 
the  Association  may  be  printed  by  the  Committee  on  Publica- 
tions for  the  use  of  their  authors,  not  exceeding  two  hundred 
copies  for  each  of  such  authors. 

The  Secretarv  and  the  Chairman  of  the  Executive  Committee 
shall  endeavor  to  arrange  with  the  Smithsonian  Institution,  or 
otherwise,  a  system  of  exchanges  by  which  the  Transactions 
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can  be  annually  exchanged  with  those  of  other  associations  in 
foreign  countries  interested  in  jurisprudence  or  governmental 
affairs;  and  the  Secretary  shall  exchange  the  TranaactioTis 
with  those  of  the  State  and  Local  Bar  Associations ;  and  all 
books  thus  acquired  shall  be  bound  and  deposited  in  the  charge 
of  the  New  York  City  Bar  Association,  subject  to  the  call  of 
this  Association,  if  it  ever  desires  to  withdraw  or  consult  them, 
if  the  former  Association  agrees  to  such  deposit. 

The  Secretary  shall  send  one  copy  of  the  Report  of  the 
proceedings  of  this  Association  to  the  President  of  the  United 
States,  and  to  each  of  the  Judges  of  the  Supreme  Court  thereof, 
and  to  the  Library  of  the  State  Department,  and  of  the 
Department  of  Justice  thereof,  and  to  the  Library  of  Congress, 
and  the  Library  of  the  Supreme  Court  thereof,  and  to  the 
Governor,  and  to  the  Chief  Judge  of  the  court  of  last  resort  of 
each  State,  and  to  the  State  Librarian  thereof,  and  to  all  pub- 
lic law  libraries,  and  other  principal  public  and  college  libraries 
in  the  United  States,  and  to  such  other  persons  or  bodies  as 
the  Executive  Committee  may  direct. 

No  resolution  complimentary  to  an  officer  or  member  for  any 
service  performed,  paper  read,  or  address  delivered  shall  be 
considered  by  the  Association. 

OFFICERS    AND    COMMITTEES. 

VII. — The  terms  of  office  of  all  officers  elected  at  any  Annual 
Meeting  shall  commence  at  the  adjournment  of  such  meeting, 
except  the  Council,  whose  term  of  office  shall  commence 
immediately  upon  their  election. 

VIII. — The  President  shall  appoint  all  committees,  except 
the  Committee  on  Publications,  within  thirty  days  after  the 
Annual  Meeting,  and  shall  announce  them  to  the  Secretary, 
and  the  Secretary  shall  promptly  give  notice  to  the  persons 
appointed.  The  Committee  on  Publications  shall  be  appointed 
on  the  first  day  of  each  meeting. 
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IX. — The  Treasurer's  Report  shall  be  examined  and  audited 
annually,  before  its  presentation  to  the  Association,  by  two 
mBmbers  to  be  appointed  by  the  Chairman  of  the  Executive 
Committee. 

X. — The  Council  and  all  standing  committees  shall  meet  on 
the  day  preceding  each  Annual  Meeting,  at  the  place  where 
the  same  is  to  be  held,  at  such  hour  as  their  respective  Chair- 
men shall  appoint.  If  at  any  Annual  Meeting  of  the  Associa- 
tion any  member  of  any  committee  shall  be  absent,  the  vacancy 
may  be  filled  by  the  members  of  the  committee  present. 

The  Secretary  of  the  Association  shall  be  the  Secretary  of 
the  Council. 

XI. — The  Committee  on  Publications  shall  also  meet  within 
one  month  after  each  Annual  Meeting,  at  such  time  and  place 
as  the  Chairman  shall  appoint. 

XII. — Special  meetings  of  any  committee  shall  be  held  at 
such  times  and  places  as  the  Chairman  thereof  may  appoint. 
Reasonable  notice  shall  be  given  by  him  to  each  member  by 
mail. 

The  traveling  and  other  necessary  expenses  incurred  by  any 
committee,  standing  or  special,  for  meetings  of  such  committee, 
during  the  interval  between  the  Annual  Meetings  of  the  Asso- 
ciation, shall  be  paid  by  the  Treasurer,  on  the  approval  and  by 
the  order  of  the  Executive  Committee,  out  of  such  appropria- 
tion, as  to  the  Executive  Committee  may  seem  necessary 
in  each  case,  on  previous  application  in  advance  of  its 
expenditure. 

All  committees  may  have  their  reports  printed  by  the  Secre- 
tary before  the  Annual  Meeting  of  the  Association ;  and  any 
such  report,  containing  any  recommendation  for  action  on  the 
part  of  the  Association,  shall  be  printed  and  shall  be  distributed 
by  mail  by  the  Secretary  to  all  the  members  of  the  Association 
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at  least  fifteen  days  before  the  Annual  Meeting  at  which  such 
report  is  proposed  to  be  submitted.* 

It  shall  be  the  duty  of  each  Vice-President  and  member  oT 
the  General  Council  of  this  Association  to  endeavor  to  procure 
the  enactment  by  the  legislature  of  their  State  of  each  and 
every  law  recommended  by  the  Association,  and  the  Secretary 
shall  furnish  them  with  copies  of  each  and  every  recommenda- 
tion and  draft  of  bill,  when  there  shall  be  such  draft ;  and 
whenever  this  Association  shall  by  resolution  recommend  the 
enactment  of  any  law  or  laws,  the  Secretary  shall,  as  soon  as 
possible,  furnish  a  copy  of  the  resolution  to  the  President  of 
each  State  Bar  Association,  with  the  request  of  this  Association 
that  such  State  Bar  Association  shall  co-operate  with  the  local 
Vice-President  and  member  of  the  General  Council  of  this 
Association  in  having  a  bill  introduced  in  the  legislature  of  its 
State  containing  the  subject-matter  recommended  by  such 
resolution,  and  use  proper  means  to  procure  the  enactment  of 
the  same  into  law.  In  every  State  where  there  is  no  State 
Bar  Association,  a  copy  of  such  resolution  with  a  similar 
request,  shall  be  sent  to  the  President  of  the  Bar  Association  of 
the  principal  city  in  such  State ;  and  in  every  instance  where 
the  form  of  bill  has  been  recommended  with  the  resolution,  a 
copy  of  such  form  of  bill  shall  also  be  sent  with  the  resolution. 

ANNUAL   DUES. 

XIII. — The  Annual  Dues  shall  be  payable  at  the  Annual 
Meeting  in  advance.  If  any  member  neglects  to  pay  them  for 
any  year  at  or  before  the  next  Annual  Meeting,  he  shall  cease 
to  be  a  member.  The  Treasurer  shall  give  notice  of  this  By- 
Law,  within  sixty  days  after  each  meeting,  to  all  members  in 
default. 


*The  following  resolution  was  adopted  on  August  30, 1889: 

"  Resolved.,  That  any  standing  or  special  committee  hereafter  reporting 

necessary  legislation,  shall  prepare  a  bill  embodying  their  views,  for  the 

approval  of  the  Association.'* 
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A  member  who  has  been  dropped  from  the  roll  for  non-pay- 
ment of  dues  may  be  restored  to  membership  by  the  Executive 
Committee  upon  the  payment  of  all  back  dues.  Provided^ 
such  restoration  shall  be  recommended  by  a  member  of  the 
Local  Council  of  his  State,  or  in  their  absence,  at  an  Annual 
Meeting,  by  any  two  members  of  the  Association. 

XIY. — A  Section  of  the  Association,  to  be  known  as  the 
Section  of  Legal  Educatiolf^  is  hereby  established,  which 
shall  meet  annually  in  connection  with  the  Meeting  of  the 
Association,  but  not  during  such  hours  as  the  Association  is 
in  session. 

Its  object  shall  be  the  discussion  of  methods  of  Legal 
Education,  and  it  may  make  recommendations  to  the  Associa^ 
tion,  which  shall  be  referred  by  the  Association  to  the  Com* 
mittee  on  Legal  Education. 

The  proceedings  of  the  Section  may  be  published  from 
time  to  time,  at  the  discretion  of  the  Executive  Committee, 
and  on  the  recommendation  of  the  Committee  on  Publications. 

All  members  of  the  Association,  who  desire,  may  enroll 
themselves  as  members  of  the  Section,  and  persons  not  eligible 
for  membership  in  the  Association,  but  who  are  engaged  in 
teaching  law,  may  be  admitted  to  the  privilege  of  the  floor 
at  any  meeting  of  the  Section,  by  vote  of  the  Section. 

The  Section  shall  be  organized  by  the  appointment  of  a 
Chairman  and  Secretary ,  at  its  first  session;  and  a  Chairman 
and  Secretary  shall  thereafter  be  elected  annually  by  the 
Section. 

A  Section  of  the  Association,  to  be  known  as  the  Section 
of  Patent,  Trade-Mark*  and  Copyright  Law,  is  hereby  estab- 
lished, which  shall  meet  annually  in  connection  with  the  meet- 
ing of  the  Association,  but  not  during  such  hours  as  the 
Association  is  in  session. 


*  As  amended,  1899. 
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Its  object  shall  be  to  discuss  the  subject  of  the  law  and 
practice  relating  to  patents,  trade-marks  and  copyrights.  It 
may  report  to  the  Association ;  and  matters  relating  to  patents, 
trade-marks  and  copyrights  may  be  referred  to  it. 

The  proceedings  of  the  Section  may  be  published  from 
time  to  time,  at  the  discretion  of  the  Executive  Committee, 
and  on  the  recommendation  of  the  Committee  on  Publications. 

All  members  of  the  Association,  who  desire,  may  enroll 
themselves  as  members  of  the  Section. 

The  Section  shall  be  organized  by  the  appointment  of  a 
Chairman  and  Secretary  by  the  Section,  and  a  Chairman 
and  Secretary  shall  be  thereafter  annually  elected  by  the 
Section  for  the  year  commencing  upon  the  final  adjournment 
of  its  meeting. 


OFFICERS, 
1901-1902. 

Pbebidbnt, 

U.  M.  SOSE, 

lAuU  Rockf  Arkansas. 


Sbcbbtaby, 

JOHN  HINKLEY. 

fl5,  N<nih  GharUs  Sbreety  Baltimore,  Maryland. 


Trbabubeb, 

PKANCI8  BAWLE, 

SfS,  ChesimU  Street,  Philadelphia,  Pennsy^/mmia, 


EZECUTIVB  Ck>MMITTEB. 
OFFICIO. 


U.  M.  ROSE,  Pbebibent. 
EDMUND  WETMORE,  Last  Prbbidkkt. 
JOHN  HINKLEY,  Secretaby. 
FRANCIS  RAWLE,  TRSAfiURER. 

ELECTED  MEMBERS. 

WILLIAM  A.  KETCHAM,  Indiamipolis,  Indiama. 
HENRY  ST.  GEORGE  TUCKER,  LexingUm,  Ftr^mo. 
CHARLES  F.  LIBBY,  Portland,  Maine. 
RODNEY  A.  MERCUR,  lowmda,  Pennsylvania. 
JAMES  HAGERMAN,  St,  Ixmis,  Missouri, 
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STATE.  NAME.  RESIDENCE. 

Alabama Josefh  J.  Willett,  ....  AnniBton. 

Alaska  Tebbitoby,  .  Melville  C.  Bbown,   .  .   .  Jnneau. 
Arizona  Terrttoby,  .  Eyerbtt  E.  Ellikwood,  .   .  Flagstaff. 

Arkansas, John  Fletcher, Little  Rock. 

California,     ....  David  L.  Withinoton,  .   .  San  Diego. 

Colorado, Lucius  W.  Hoyt, Denver. 

Connecticut,  ....  Lyman  D.  Brewster,  .  .   .  Danbuiy. 

Delaware^ Anthony  Hiqoins,   ....  Wilmington. 

District  of  Columbia,Henry  £.  Davis, Washington. 

Florida,   ......  B.  W.  Williams, TallahasMe. 

Qeoroia, P.  W.  Meldrim, Savannah. 

Idaho, William  W.  Woods,  .   .   .  Wallace. 

Illinois,       Lester  L.  Bond, Chicago. 

Indian  Territory,    .  C.  L.  Jackson, Muscogee. 

Indiana William  P.  Breen,     .   .   .  Fort  Wayne. 

Iowa, C.  C.  Cole, Des  Moines. 

Kansas .  John  D.  Milliken,  ....  McPhenon. 

Kentucky, Edmund  F.  Trabue,     .   .   .  Louisville. 

Louisiana,   ...       .  William  Wirt  Howe,   .   .  New  Orleans. 

Maine, Charles  F.  Libby,    ....  Portland. 

Maryland, Stevenson  A.  Williams,    .  Bel  Air. 

Massachusetts,  .   .   .  Samuel  C.  Bennett,    .  .   .  Boeton. 

Michigan,    .   .       ■   .  Dan  H.  Ball, Marquette. 

Minnesota, Hiram  F.  Stevens,  ((7A*n),  .  St.  Paul. 

Mississippi, R.  H.  Thompson, Jackson. 

Missouri, James  Haoerman,     ....  St  Louis. 

Montana, W.  F.  Sanders, Helena. 

Nfaraska, OS.  Montgomery,  ....  Omaha. 

New  Hampshire,  .   .  Joseph  W.  Fellows,    .   .   .  Manchester 

New  Jersey,   ....  James  J.  Bergen, Somerville. 

New  Mexico,  ....  Thomas  B.  Catron,  ....  Santa  F6, 
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STATE. 

New  Tokk,  .   .   . 
North  Carolina, 
North  Dakota,  . 
Ohio,  ...... 

Oklahoica  Tbr., 


NAME. 

•J.  Newton  Fiero,  .  .   . 

.  J.  Crawford  Bioos,  .   . 

.  Burleigh  F.  Spalding, 

.  (Vacant) 

.  Henry  E.  Asf,  .... 

Oregon, Charles  H.  Carey,  .  . 

Pennbylyania,  .   .   .  Simon  P.  Wolverton,  . 
Bhode  Island,   .  .   .  Amasa  M.  Eaton,  .  .   . 
South  Carolina,  .   .  Charles  A.  Woods,  . 
South  Dakota,  .  .     Charles  O.  Bailey,  .   . 

Tennessee, E.  C.  Camp, 

Texas, F.  C.  Dillard,    .... 

Utah, Charles  8.  Varian, 

Vermont, Euhu  B.  Tatt,  .... 

VntGiKiA, S.  S.  P.  Patteson,  .   .   . 

Washington C.  H.  Hanford,     .  .  . 

West  Virginia,  .  .  .  W.  W.  VanWinkle,     . 

Wisconsin, B.  M.  Bashford,  .  .   . 

Wyoming, Charles  N.  Potter,    . 


residence. 
Albany. 
Durham. 
Fargo. 

Gathrie. 

Portland. 

Simbury. 

ProYidence. 

Marion. 

Sioux  Falls. 

Knoxville. 

Sherman. 

Salt  Lake  aty. 

Burlington. 

Bichmond. 

Seattle. 

Parkersburg. 

Madison, 

Cheyenne. 


VICE-PRESIDENTS 


▲in> 


MEMBERS  OF  LOCAL  COUNCILS. 


ALASKA. 


Vice-President,  J.  G.  PRICE, Skagway. 

Local  Council,  ROBERT  JENNINGS,    ....  Skagway. 

W.  J.  HILLS, Jonean. 

ALABAMA. 

Vice-President,  THOMAS  N.  McCLELLAN,  .   .  Montgomery. 
Local  Council,  ALEXANDER  TROY,    ....  Montgomery. 

GEORGE  P.  HARRISON,        .  OpeUka. 

ALEXANDER  T.  LONDON,    .  Birmingham. 

ARIZONA  TERRITORY. 

Vice-President,  JOHN  C.  HERNDON, Preeoott 

Local  Council,  ROBERT  E.  MORRISON,  .    .    .  Prescott 

WILLIAM  H.  BARNES,     .   .    .  Tucson. 

ELISHA  M.  SANFORD,    .   .   .  Prescott. 

ARKANSAS. 

Vice-President,  JAMES  F.  READ, Fort  Smith. 

Local  Council,  THOMAS  B.  MARTIN,  ....  LitUe  Rock. 

J.  W.  McLOUD, LitUe  Rock. 

M.  M.  COHN, Little  Rock. 

JOSEPH  M.  HILL, Fort  Smith. 

CALIFORNIA. 

Vice-President,  CHARLES  MONROE,     ....  Los  Angeles. 
Local  Council,  WARREN  OLNEY, San  Frandsoo. 

LYNN  HELM Los  Angeles. 

GEORGE  E.  OTIS, San  Bernardino. 

WALTER  T.  J.  ROSE,    ....  Los  Angeles. 

(102) 


VICE-PRB8IDENTS  AND   LOCAL  COUNCILS. 


108 


OOLORADO. 


Vioe.Pi«8ideiit,  MOSES  HALLETT, Denver. 

Local  Gooncil,  PLATT  SOGERS, Denver. 

CHARLES  J.  HUGHES,  Jb.,  .   .Denver. 

JOEL  F.  VAILE, Denver. 

HUGH  BUTLER, Denver. 

CASS  K  HERRINGTON,  .   .   .  Denver. 

CHARLES  M.  CAMPBELL,  .   .  Denver. 


CONNECTICUT. 

VicePreBident, WASHINGTON  F.  WILLOOX, 
Load  Coondl,  LEWIS  E.  STANTON, .  . 

TALCOTT  H.  RUSSELL^ 
CHARLES  E.  SEARLES, 
GEORGE  D.  WATROUS, 
DONALD  T.  WARNER, 
EDWIN  B.  GAGER,    . 


DELAWARE. 

Vice-President,  GEORGE  GRAY,  .  .   . 
Local  Council,  WILLARD  SAULSBURY, . 

JOHN  P.  NIELDS,   .   . 


DISTRICT  OF  COLUMBIA. 

Vice-Prendent,  MELVILLE  CHURCH, 
Local  Council,  CHAPIN  BROWN,   . 

SAMUEL  MADDOX, 
JAMES  G.  PAYNE, . 
ALDI8  B.  BROWNE, 
J.  NOTA  McGILL,  . 
WILLIAM  A.  MELOY, 

FLORIDA. 

Vice-PrcBident,  JOHN  C.  AVERY.   .   . 
Local  Council,  LOUIS  C.  MASSEY,  .   . 

C.  D.  RINEHART,  .  . 
BEN  J.  S.  LIDDON,  . 
WILLIAM  A.  BLOUNT, 

D.  U.  FLETCHER,  .  . 
WILLIAM  H.  BAKER, 

GEORGIA. 

Vice-President,  BURTON  SMITH,     .   . 
Local  Council,  LOUIS  F.  GARRARD, 

JOHN  W.  AIKEN,   .   . 

JOSEPH  H.  MERRILL, 


Chester. 

Hartfoid. 

New  Haven. 

Putnam- 

New  Haven. 

Salisbury. 

Derby. 

Wilmington. 
Wilmington. 
Wilmington. 

Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 

Pensacola. 

Orlando. 

Jacksonville. 

Marianna. 

Pensacola. 

Jacksonville. 

Jacksonville. 

Atlanta. 
Columbus. 
,  CartersviUe. 
Thomasville. 
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IDAHO. 


Vioe-PMideiit,  WILLIAM  W.  WOODS,  ....  Wallace. 
Local  ConncU,  ALEXANDER  E.  MAYHEW,  .  Wallace. 


ILLINOIS. 


Vice-PmideDt,  ADOLPfi  MOSES 

Local  Coimcil,  R  B.  SHERMAN, 

EDWIN  BURRITT  SMITH,  . 

JESSE  HOLDOM, 

SIGMUND  ZEI8LER,     .   .   . 

GEORGE  A.  FOLLANSBEE, 

ROBERT  H.  PARKINSON,  . 

GEORGE  T.  PAGE 

HENRY  D.  E8TABR00K,   . 


.  Chicago. 
.  Chicago. 
.  Chicago. 
.  Chicago. 
.  Chicago. 
.  Chicago. 
■  Chicago. 
.  Peoria. 
.  Chicago. 


INDIAN  TERRITORY. 

Vice-President,  CLIFFORD  L.  JACKSON,    .   .  MuBOogee. 


INDIANA. 


Vice-President,  SAMUEL  O.  PICKENS,  . 

Local  Coundl,  WILLIAM  L.  TAYLOR, 

TRUMAN  F.  PALMER.  . 
GEORGE  L.  REINHARD, 
JOHN  MORRIS,  Jr.,  .  . 
GEORGE  E.  CLARKE,  . 
WILLIAM  P.  ROGERS,  . 
CHARLES  C.  SPENCER, 
THEODORE  P.  DAVIS, 
WILBERT  WARD,  .    .   . 


.  .  Indianapolis. 

.  .  Indianapolis. 

.  .  Monticello. 

.  .  Bloomington. 

.  .  Fort  Wayne. 

.  .  South  Bend. 

.  .  Bloomington. 

.  .  Monticello. 

.  .  Indianapolis. 

.  .  South  Bend. 


IOWA. 


Vice-President,  JAMES  O.  CROSBY, Gamavillo. 

Local  Council,  JAMES  H.  McCONLOGUE,  .   .  Mason  City. 

J.  C.  LONGUEVILLE,     ....  Dubuque. 

A.  E.  SWISHER, Iowa  City. 

ROBERT  M.  HAINES,    .    .    .   .  Grinnell. 


KANSAS. 


Vice-President,  CHARLES  BLOOD  SMITH, 
Local  Council,  FRANK  L.  MARTIN,  .   .    . 

PHILIP  P.  CAMPBELL,    . 


.  Topeka. 
.  Hutchinson. 
.  Pittsburgh. 
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KENTUCKY. 


Vice-President,  STERLING  B.  TONEY,     .   .   .Louisville. 
Local  GonncH,  CHARLES  8.  GRUBBS,  ....  LoniByille. 

W.  T.  ELLIS, Owensboro. 

WILLIAM  M.  BULLITT,   .   .   .  Lonisville. 

LOUISIANA. 

Vice-Preaident,  ERNEST  B.  KRUTTSCHNITT,  New  Orleans. 
Local  Conndl,  ERNEST  T.  FLORANCE,  .   .   .  New  Orleans. 

THOS.  J.  KERNAN, Baton  Rooge. 

EDWIN  T.  MERRICK,  ....  New  Orleans. 

MAINE. 

Vice-President,  LUCILLIUS  A.  EMERY,   .   .   .Ellsworth. 
Local  Coancil,  FRANK  M.  HIGGINS,    ....  Limerick. 

HANNIBAL  E.  HAMLIN,     .   .Ellsworth. 

FREDERICK  A.  POWERS,   .   .  Houlton. 

GEORGE  R  BIRD, Portland. 

WILLIAM  B.  SKELTON,  .   .   .  Lewiston. 

MARYLAND. 

Vice-President,  SAMUEL  D.  SCHMUCKER,    .  Baltimore. 
Local  ConncU,  THOMAS  J.  MORRIS,    ....  Baltimore. 

JOHN  P.  BRISCOE, PrinceFrederick. 

ROBERT  R.  HENDERSON,  .   .  Cumberland. 

CONWAY  W.  SAMS, Baltimore. 

RICHARD  BERNARD,   .   .   .  .  BalUmore. 

THOMAS  H.  ROBINSON,  ...  Bel  Air. 

JOHN  S.  WIRT, Elkton. 

CLAYTON  PURNELL,  ....  Frostburg. 

MASSACHUSETTS. 

Vice-President,  M.  P.  DICKINSON, Boston. 

Local  CoancU,  ALFRED  HEM  EN  WAY,  .   .   .Boston. 

HENRY  S.  DEWEY, Boston. 

WILLIAM  V.  KELLEN,    .   .   .  Boston. 

JOSEPH  HENRY  BEALE,  .   .  Cambridge. 

MICHIGAN. 

Vice-President,  GEORGE  P.  WANTY.    ....  Grand  Rapids. 
Local  CouncU,  HENRY  M.  CAMPBELL,  .   .   .  Detroit. 

THOMAS  L.  CHADBOURNE,  .  Houghton. 

RUSSELL  C.  OSTRANDER,  .   .  Lansing. 

HARRY  B.  HUTCHINS,  ...  Ann  Arbor. 
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MINNESOTA. 

Vioe-PreBident,  FREDERICK  v.  BROWN,     .   .Minneapolis. 
Local  Council,  AMBROSE  TIGHE,     St  Paal. 

CHARLES  S.  ALBERT,  ....  Minneapolis. 

WILLIAM  A.  LANCASTER,     .  Minneapolis. 

MISSISSIPPI. 

Vice-President,  CHARLES  B.  HOWRY, .  .   .   .Oxford. 
Local  Council.  R.  H.  THOMPSON, Jackson. 

MISSOURL 

Vice-President,  CHARLES  CLAFLIN  ALLEN,  St  Louis. 
Local  Council,  SELDEN  P.  SPENCER,     ...  St  Louis. 

SANFORD  B.  LADD, Kansas  City. 

FRANK  TITUS Kansas  aty. 

WILLIAM  S.  CURTIS,   ....  St.  Louis. 

WALTER  B.  DOUGLAS,    .   .   .  St  Louis. 

CLARENCE  C.  WARD,  ....  St  Louis. 

ALEXANDER  NEW, Kansas  City. 

FRANK  P.  SEBREE Ksasas  City. 

GEORGE  ROBERTSON.     .   .   .  Mexico. 

WALTOUR  M.  ROBINSON,  .   .  Jefferson  aty. 

MONTANA. 

Vice-President,  JOHN  W.  COTTER, Butte. 

Local  Council,  WILLIAM  SC A LLON Butte. 

NEBRASKA. 

Vice-President, ELEAZER  WAKELEY,     .   .   .Omaha. 
Local  Council,  EDMUND  M.  BARTLETT,    .   .  Omaha. 

IRVING  F.  BAXTER Omaha. 

RALPH  W.  BRECKENRIDGE,  Omaha. 

FRANCIS  A.  BROGAN,  ....  Omaha. 

CHARLES  B.  LETTON,         .   .  Fairbury. 

WILLIAM  D.  McHUGH,    .   .    .  Omaha. 

MANOAH  B.  REESE,     ....  Lincoln. 

HENRY  H.  WILSON Lincoln. 

NEW  HAMPSHIRE. 

Vice-President,  OLIVER  E.  BRANCH,    ....  Manchester. 

Local  Council,  IRA  A.  CHASE, Bristol. 

SAMUEL  C.  EASTMAN,   .   .    .  Concord. 
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NBW  JERSEY. 

Vioe-Praident,  GHABLES  B0BCHERLIN6,    .  Newark. 
Local  Coandl,  SAMUEL  H.  GREY, Camden. 

A.  Q.  GABRETSON, Jersey  City. 

EDWABD  Q.  KEASBEY,  .   .   .  Newark. 

JOHN  R.  HABDIN, Newark. 

ALAN  H.  STBONG, New  Brunswick. 

FBEDERICK  PARKER,    .   .   .  Freehold. 

NEW  MEXICO. 

Vice-President,  THOMAS  B.  CATRON,       ...  Sante  Fe. 

NEW  YORK. 

Vice-President,  WALTER  S.  LOGAN, New  York. 

Local  Council,  AUSTEN  G.  FOX, New  York. 

EVERETT  P.  WHEELER,    .   .  New  York. 

GRENVILLE  M.  INGALSBE,  .  Sandy  Hill. 

WALDO  G.  MORSE. New  York, 

FERDINAND  SHACK,  .   .   .  .  New  York. 

DONAXD  McLEAN, New  York. 

HENRY  GALBRAITH  WARD,  New  York. 

FRANKLIN  M.  DANAHER,   .  Albany. 

FREDERICK  E.  WADHAMS,  .  Albany. 

JOHN  NICOLSON,  Jr.,    .   .   .  New  York. 


NORTH  CAROLINA. 

Vice-PieBident,JOHNL.BRIDGERS,.   . 

Local  Council,  L.  H.  CLEMENT,     .   .   . 

THOMAS  N.  HILL,  .   .    . 
J.  CRAWFORD  BIGGS, 
FABIUS  H.  BUSHBEE, 
WILLIAM  D.  PRUDEN, 

NORTH  DAKOTA. . 


.  Tarboro. 
.  Salisbury. 
.  Halifax. 
.  Durham, 
.  Raleigh. 
.  Edenton. 


Vice-Preddent,  JAMES  H.  BOSARD, Grand  Forks. 

Local  CouncU,  BURLEIGH  F.  SPALDING,     .  Fargo. 

JAMES  M.AUSTIN Ellendale. 


omo. 


Vice-Preddent,  HENRY  C.  RANNEY,    ....  Cleveland. 
Local  Council,  E.  H.  HOPKINS, Cleveland. 

ALEXANDER  HADDEN,     .   .  Cleveland. 

HARLAN  F.  BURKET,     .    .    .  Findlay. 
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OHIO— Continued. 


ALFRED  DEWEY  FOLLETT.  Marietta. 

FRANCIS  B.  JAMES CmcinnaU. 

JAMES  H.  COLLINS,     ....  Colambas. 


OKLAHOMA  TERRITORY. 

Vice-Preaident,  BAYARD  T.  HAINER,  . 
Local  Council,  HENRY  E.  ASP,  .... 


.  Perry. 
.  Guthrie. 


OREGON. 

Vice-President,  CHARLES  H.  CAREY,   .   .   .   .Portland. 


PENNSYLVANIA. 

Vice-President,  W.  U.  HENSEL,    ... 

Local  Council,  THOMAS  PATTERSON, 

FREDERICK  BERTOLETTE, 
WILLIAM  H.STAAKE,    . 
HENRY  C.  McCORMICK, 
RICHARD  L.  ASHHURST, 
HENRY  W.  PALMER, 
DIMNER  BEEBER,  .   . 
WILLIAM  B  GIVEN, 
HENRY  J.  STEELE,  . 
HENRY  C.  NILES,  .   . 
WALTER  GEORGE  SMITH, 

RHODE  ISLAND. 


.  Lancaster. 
.  Pittsburg. 
.  Mauch  Chunk. 
Philadelphia. 
.  Williamsport. 
.  Philadelphia. 
.  Wilkesbarre. 
.  Philadelphia. 
.  Columbia. 
.  Easton. 
.  York. 
.  Philadelphia. 


Vice-President,  JAMES  TILLINGH  AST,     .   .   .Providence. 

Local  Council,  JOHN  H.  STINESS, Providence. 

DARIUS  BAKER, Newport 

WM.  G.  ROELKER, Providence. 


DEXTER  B.  POTTER,    .   . 

SOUTH  CAROLINA. 

Vice-President,  GEORGE  LAMB  B UIST,    . 
Local  Council,  GEORGE  JOHNSTONE,     . 

AUGUSTINE  T.  SMYTHE, 

SOUTH  DAKOTA. 


Providence. 


Charleston. 

Newberry. 

Charleston. 


Vice-President,  BART  LETT  TRIPP Yankton. 

Local  CouncU,  OOE  I.  CRAWFORD, Huron. 

JOHN  H.  VOORHEES,    .    .    .    .  Sioux  Falls. 

ROLLIN  J.  WELLS, Sioux  Falls. 
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TENNESSEE. 


Yioe-Preeident,  JAMES  S.  PILCHER,     ....  NtshvUle. 
Local  Council,  HENRY  R  INGERSOLL,     ,   .  KnoxviUe. 

F.  H.  HEISKELL Memphis. 

W.  8.  ROSEBROUGH,     ....  Memphis. 


TEXAS. 


Viee-Prerident,  ROBERT  G.  WEST, Austin. 

Local  Council,  JAMES  L.  AUTRY, Corsicana. 

L.  C.  ALEXANDER, Waco. 

GEORGE  H.  GOULD, PalesUne. 

B.  C.  DUFF, Beaumont 

M.  A.  SP00NT8, Fort  Worth. 

JOHN  W.  PARKER, Taylor. 

J.  W.  TERRY, Galveston. 

T.  S.  MILLER, Dallas. 


UTAH. 


Vice-President,  (Vacant). 

Local  Council,  EDWARD  B.  CRITCHLOW,     .  Salt  Lake  City. 

CLESSON  S.  KINNEY,  ....  Salt  Lake  Qty. 


VERMONT. 


Vice-President,  ELIHU  B.  TAFT, Burlington. 

Local  Council,  O.  M.  BARBER Bennington. 


VIRGINIA. 


Vice-President,  WILLIAM  A.  GLASGOW,  Jb.,  Roanoke. 
Local  Council,  ALFRED  P.  THOM, Norfolk. 

JAMES  ALSTON  CABELL,  .   .  Richmond. 

DANIEL  GRINNAN, Richmond. 

WILLIS  B.  SMITH,    .....  Richmond. 

RALEIGH  C.  MINOR,    .   .    .   .Charlottesville. 

ROBERT  R.  PRENTIS,  ....  Suffolk. 

J.  R  McINTOSH, Richmond. 

SAMUEL  GRIFFIN, Bedford  City. 


WASHINGTON. 


Vice-President,  GEORGE  M.  FORSTER,     .   .   .  Spokane. 
Local  Council,  CHARLES  E.  SHEPARD,  .   .    .  Seattle 
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WEST  VIRGINIA. 

Vice-President,  WILLIAM  P.  HUBBARD,     .   .  Wheding. 
Local  Conncil,  B.  MASON  AMBLER, Parkenbui^. 

SMITH  D.  TURNER, Parkenbaig. 

GEORGE  £.  PRICE, GharleBton. 

WISCONSIN. 

Vice-Prerident,  WM.  PITT  BARTLETT,     .   .   .  Eau  Claire. 
Local  Council,  JOSHUA  STARK Milwaakee. 

EDWARD  P.  VILAS, Milwaukee. 

GEORGE  G.  GREENE,   .   .   .   .  Green  Baj. 

BREEZE  J.  STEVENS,   .   .   .   .Madison. 

EDWARD  W.  FROST,     ....  Milwaukee. 

FREDERICK  C.  WINKLER,    .  Milwaukee. 

BURR  W.JONES, Madison. 

A.  R  THOMPSON, Oshkosh. 

LYMAN  E.  BARNES, Appleton. 

HOWARD  L.  SMITH, Madison. 

ANDREW  A.  BRUCE,    ....  Madison. 

WYOMING. 

Vice-President,  JOHN  A.  RINER, Chejenne. 

Local  Council,  TIMOTHY  F.  BURKE Cheyenne. 

NELLIS  E.  CORTHELL.    .   .   .  Lanunie. 

JOHN  W.  LACEY, Cheyenne. 


STANDING   COMMITTEES. 

1901-1902. 

JURISPRUDBNGE  AND  LaW  BeFOBM. 

P.  W.  MELDBIM,  Savannah,  Georgia. 
BOBEBT  D.  BENEDICT,  New  York,  New  York. 
GHABLES  CLAFLIN  ALLEN,  St.  Louis,  Missouri. 
HENBY  D.  ESTABBOOK,  Chicago,  lUinois. 
EDMUND  M.  BABTLETT,  Omaha,  Nebraska. 

Judicial  Administration  and  Bbmedial  Procsdurx. 

ALA^N  J.  McCBABY,  Binghamton,  New  York.* 
THOMAS  DENT,  Chicago,  Illinois. 
PLATT  B0GEB8,  Denver,  Colorado. 
BICHABD  C.  DALE,  Philadelphia,  Pennsylvania. 
BUBTON  SMITH,  AUanta,  Georgia. 

Lboal  Education  and  Admission  to  the  Bar. 

GEOECGE  M.  SHABP,  Baltimore,  Maryland. 
HENBY  WADE  BOGEBS,  New  Haven,  Connecticut 
HENBY  R  DAVIS,  Washington,  Dbtrict  of  Columbia. 
JOHN  MABSHALL  HABLAN,  Washington,  Dist  of  Columbia. 
JOHN  F.  DILLON,  New  York,  New  York. 

Commercial  Law. 

WALTEB  S.  LOGAN,  New  York,  New  York. 
HENBY  BUDD,  Philadelphia,  Pennsylvania. 
GABDINEB  LATHBOP,  Kansas  City,  Missouri. 
GEOBGE  WHITELOCE,  Baltimore,  Maryland. 
JOHN  MOBBIS,  JB.,  Fort  Wayne,  Indiana. 

International  Law. 

EVEBETT  P.  WHEELEB,  New  York,  New  York. 
BICHABD  M.  VENABLE,  Baltimore,  Maiyland. 
JOHN  BASSETT  MOOBE,  New  York,  New  York. 
HENBY  ST.  GEOBGE  TUCKEB,  Lexington,  Va. 
CHABLES  F.  MANDEBSON,  Omaha,  Nebraska. 

Publications. 

JAMES  HAGEBMAN,  St.  Louis,  Missouri. 
CHABLES  M.  CAMPBELL,  Denver,  Colorado. 
EDWABD  Q.  KEASBEY,  Newark,  New  Jersey. 
WILLIAM  H.  STAAKE,  Philadelphia,  Pennsylvania. 
CHABLES  MABTINDALE,  Indianapolis,  Indiana. 

(Ill) 
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G&IEVANCBS. 

GORTLANDT  PARK£B»  Newark,  New  Jeney. 
JAMES  G.  GAKT£R,  New  York,  New  York. 
JAMES  M.  WOOLWORTH,  Omaha,  Nebraska. 
HENRY  HITCHGOCK,  St.  Louis,  Miasouri. 
MOORFIELD  STOREY,  Boeton,  Maasachasetts. 

Obituabibs, 

JOHN  HINKLEY,  Baltimore,  Maryland. 

JOSEPH  W.  FELLOWS,  Manchester,  New  Hampshire. 

WILLIAM  P.  BREEN,  Fort  Wayne,  Indiana. 

Law  Rkpobtino. 

EDWARD  Q.  KEASBEY,  Newark,  New  Jereey. 
GHARLES  M.  GAMPBELL,  Denver,  Golorado. 
WILLIAM  T.  BRANTLY,  Baltimore,  Maryland. 
RALPH  W.  BRECKENRIDGE,  Omaha,  Nebraska. 
JOHN  H.  WIGMORE,  Chicago,  Illinois. 

Patent,  Tbade-Mabk  and  Coptbight  Law. 

LESTER  L.  BOND,  Ghicago,  Illinois. 

EDMUND  \VETMORE,  New  York,  New  York. 

JAMES  H.  HOYT,  Cleveland,  Ohio. 

ARTHUR  STEUART,  Baltimore,  Maryland. 

WILLIAM  C.  STRAWBRIDGE,  Philadelphia,  Pennsylvania. 


SPECIAL  COMMITTEES. 

On  Classification  of  the  Law. 

JAMES  D.  ANDKEWS,  Chicago,  IllinoiB. 
AUSTEN  G.  FOX.  New  York,  New  York. 
JOHN  C.  GRAY,  Boston,  MasBachusetts. 
RALEIGH  C.  MINOR,  CharlotUBviUe,  Virginia. 

On  Indian  Legislation. 

JOHN  B.  SANBORN,  St.  Paul,  Minnesota. 

L.  G.  KINNE,  Des  Moines,  Iowa. 

J.  W.  McLOUD,  Little  Rock,  Arkansas. 

On  Unifobm  State  Laws. 

LYMAN  D.  BREWSTER,  Danbuiy,  Connecticut,  Chairman. 

JOSEPH  J.  WILLETT,  Anniston,  Alabama. 

EVERETT  E.  ELLINWOOD,  Flagstaff,  Arizona. 

M.  M.  COHN,  Little  Rock,  Arkansas. 

ROBERT  Y.  HAYNE,  San  Frandsoo,  California. 

T.  J.  O'DONNELL,  Denver,  Colorado. 

JOHN  R.  NICHOLSON,  Dover,  Delaware. 

WILLIAM  A.  MELOY,  Washington,  District  of  Columbia. 

R.  W.  WILLIAMS,  TallahaBsee,  Florida. 

P.  W.  MELDRIM,  Savannah,  Georgia. 

EDWIN  BURRITT  SMITH,  Chicago,  lUinois. 
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Hitchcock,  Henry, St.  Louis,  Mo. 
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HoADLT,  Geobge, New  York,  N.  Y. 

HoADLT,  George,  Jr., Cincinnati,  Ohio, 

HoDOBS,  George  L., Denver,  Col. 

HoGAK,  JoHK  W., Providence,  R.  I. 

HoLDOH,  Jesse Chicago,  111. 

Holmes,  Dajtiel  B., Kansas  City,  Mo. 

Holt,  William  G., Kansas  City,  Kan. 

Hood,  Thomas  H., Denver,  Col. 

HoPKOTS,  E.  H., .•   .• Cleveland,  Ohio. 

HoRNBLOWER,  WiLLiAM  B., New  York,  N.  Y. 

Horner,  John  J., Helena,  Ark. 

HoRTON,  Richard  S., Omaha,  Neb. 

HoTCHKiss,  William  Horace, Buffalo,  N.  Y. 

HoniiTON,  Samuel  C, Baltimore,  Md. 

Howard,  Charles  Morres, Baltimore,  Md. 

Howard,  George  H, Washington,  D.  C. 

Howe,  Elmer  P., Boston,  Mass. 

Howe,  William  Wirt New  Orleans,  La. 

HowLAND,  Paul, Cleveland,  Ohio. 

HowRT,  Charles  B.  (Washington,  D.  C.)»   •   .   .  Oxford,  Miss. 

HowsoN,  Charles, Philadelphia,  Pa. 

HoYE,  Stephen  M., Brooklyn,  N.  Y. 

HoYT,  Hiram  J., Muskegon,  Mich. 

Hoyt,  James  H., Cleveland,  Ohio. 

Hoyt,  Lucius  W., Denver,  Col. 

Hubbard,  Harry, New  York,  N.  Y. 

Hubbard,  Thomas  H., New  York,  N.  Y. 

Hubbard,  William  P., Wheelinfr,  W.  Va. 

HuEY,  Samuel  B., Philadelphia,  Pa. 

Huffcut,  E.  W., Ithaca,  N.  Y. 

Hughes,  Charles  E., New  York,  N.  Y. 

Hughes,  Charles  J.,  Jr., Denver,  Col. 

Hughes,  D.  H., Morganfield,  Ky. 

Hughes,  E.  C, Seattle,  Wash. 

Hughes,  Robert  M., Norfolk,  Va. 

Hughes,  Thomas, Baltimore,  Md. 

Hull,  George  a, Bufialo,  N.  Y. 

HuNSAKER,  William  J., *   .   .   .    .  Los  Angeles,  Cal. 

Hunt,  Carleton New  Orleans,  La. 

Hunt,  Charles  J., Cincinnati,  Ohio. 

Hunt,  Freeman, Boston,  Mass. 

Hunt,  Samuel  F., Cincinnati,  Ohio. 

Hunter,  Charles  F., Milwaukee,  Wis. 

Hunter,  Ernest  Howard, Philadelphia,  Pa. 

Hunter,  Robert, Sioux  City,  Iowa. 


184  AMBRIOAN   BAB   ASSOCIATION. 

HuBD,  Harvey  B., Chicago,  111. 

HuBLBUTT,  Hbnbt  F., Lynn,  Mass. 

HuTCHiNS,  Harby  B.,  .   .  ^ Ann  Arbor,  Mich. 

HUTCHIVBON,  Babton  B., Tronton,  N.  J. 

Hutchinson,  John  F., Parkersbnig,  W.Va. 

Hyde,  Weslby  W., Grand  Bapids,  Mich. 

Hyde,  William  W., Hartford,  Conn. 

Inoalsbe,  Gbenville  M., Sandy  Hill,  N.  Y. 

Inoersoll,  Henby  H., Enozrille,  Tenn. 

Inoleb,  Fbancis  M., .   .  Indianapolis,  Ind. 

Isaacs,  M.  S., New  York,  N.  Y. 

IsHAH,  Edward  S., Chicago,  111. 

Ibvine,  Frank, Ithaca,  N.  Y. 

Jackson,  Cliffobd  L., Muscogee,  I.  T. 

Jackson,  Robert  F., Nashville,  Tenn. 

Jackbon,  William  H., '.    .  Cincinnati,  Ohio. 

Jacob,  Ephbaim  A., New  York,  N.  Y. 

Jacokes,  James  A., Pontiac,  Mich. 

Jahn,  CarlG., Colnmbos,  Ohio. 

James,  Francis  B., Cincinnati,  Ohio. 

Jameson,  Ovid  B., Indianapolis,  Ind. 

January,  William  L., Detroit,  Mich. 

Jayne,  H.  LaBabbe, Philadelphia,  Pa. 

Jeffris,  Malcolm  G JanesviUe,  Wis. 

Jelke,  Ferdinand,  Jr., Cincinnati,  Ohio. 

Jellinek,  Edward  L., Buffalo,  N.  Y. 

Jenckes,  Thomas  A., Providence,  K.  I. 

Jenkins,  James  G., Milwaukee,  Wis. 

Jenninus,  Andrew  J., Fall  Biver,  Mass. 

jENNiN(is,  Robert, Skagway,  Alaska. 

Jbwett,  John  N., Chicago,  111. 

Johnson,  Benjamin  N., Boston,  Mass. 

Johnson,  Henry  V., Denver,  Col. 

Johnson,  Homer  H., Cleveland,  Ohio. 

Johnson,  Simeon  M., Cincinnati,  Ohio. 

Johnston,  Thomas  J., .  New  York,  N.  Y. 

Johnstone,  (iKORGE, Newberry,  8.  C. 

Joune,  Adrian  H , New  York,  N.  Y. 

Jones,  Asahkl  W., Youngstown,  Ohio. 

Jones,  Burr  W Madison,  Wis. 

JoNE2?,  James  M., Cleveland,  Ohio. 

JoNSB,  J.  Levering, Philadelphia,  Pa. 

Jones,  Leonard  A Boston,  Mass. 

Jones,  Rankin  I)., Cincinnati,  Ohio. 

Jones,  Richmond  L., Reading,  Pa. 
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Jokes,  W.  Martin, fiochester,  N.  Y. 

Joseph,  Euil, Cleveland,  Ohio. 

Joss,  Frederick  A-, Indianapolis,  Ind. 

JuDSOK,  Frederick  N., St.  Louis,  Mo. 

Jdnkin,  Francis  T.  A., Chicago,  111. 

Karnes,  J.  V.  C, Kansas  City,  Mo. 

Kat,  James  L, PUtsbarg,  Pa. 

Kay,  William  E., Brunswick,  Ga. 

Keasbey,  Edward  Q., Newark,  N.  J. 

Keator,  John  F., Philadelphia,  Pa. 

Keener,  William  A., New  York,  N.  Y". 

Keeney,  Willard  F., Grand  Rapids,  Mich. 

Kehr,  Edward  C, St.  Louis,  Mo. 

Keith,  Ira  B., Lynn,  Mass. 

Kellen,  William  V., Boston,  Mass. 

Kellogg,  £.  B.,     Denver,  Col. 

Kellogg,  L.  Laflin, New  York,  N.  Y. 

Kellogg,  Stephen  W., Waterbury,  Conn. 

Kelly,  Ronald, Detroit,  Mich. 

Kemp,  Wyndham, El  Paso,  Tex. 

Kenna,  Edward  D., Chicago,  111. 

Kennedy,  Crammond, Washington,  D.  C. 

Kennon,  Newell  K., St.  Clairsville,  Ohio. 

Kent,  Charles  A., Detroit,  Mich. 

Kent,  Edward, Denver,  Col. 

KsNYON,  William  H., New  York,  N.  Y. 

Kern,  John  W., Indianapolis,  Ind. 

Kernan,  Thomas  J., Baton  Rouge,  La. 

Kerr,  William  A., Minneapolis,  Minn. 

Kerwin,  J.  C, Neenah,  Wis. 

Ketcham,  Wjlliam  a., Indianapolis,  Ind. 

Kiddle,  Alfred  W., New  York,  N.  Y. 

KiLLiAN,  James  R.  , Denver,  Col. 

KiLVERT,  Thomas, New  York,  N.  Y. 

King,  George  A., Washington,  D.  C. 

King,  S.  H., St.  Louis,  Mo. 

KiNGBLEY,  WiLLABD, Grand  Rapids,  Mich. 

KiNKAiD,  M.  P.,     ,   .   .   .  O'Neill,  Neb. 

EIiNKS,  Edward  D., Ajin  Arbor,  Mich. 

KiNNE,  L.  G., Des  Moines,  Iowa. 

Kinney,  Clebson  S.,      Salt  Lake  City. 

KiRLiN,  J.  Parker, New  York,  N.  Y. 

Klein,  Jacob, St.  Louis,  Mo. 

KuKK,  VmoiL  P., Cleveland,  Ohio. 

Klock,  Georges., Utica,  N.  Y. 
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Kn-app,  Howard  H., Bridgeport,  Conn. 

Enappjen,  Loyal  E., Grand  Rapids,  Mich. 

Enioht,  Jesse, Cheyenne,  W70. 

Kmioht,  W.  J., Dabuqu^,  Iowa. 

Emott,  a.  Leo, Baltimore,  Md. 

Enox,  Chables  H., New  York,  N.  Y. 

Enox,  p.  C, Pittsburg,  Pa. 

EoHN,  Aarok, Louisville,  Ky. 

Erauthoff,  L.  C., Chicago,  111. 

Ebetsingeb,  E.  O., Beatrice,  Neb. 

Eretzinoeb,  George  W., Chicago,  111. 

Eruttschnitt,  Ernest  B., New  Orleans,  La. 

EuLPy  George  B., Wilkesbarre,  Pa. 

Lacey,  John  W., Cheyenne,  Wyo. 

Lagkner,  Francis, Chicago,  111. 

Ladd,  Babson  8-, Boston,  Mass. 

Ladd,  Nath.  W., Boston,  Mass. 

Ladd,  Sanford  B., Eansas  City,  Mo. 

Lahar,  Joseph  B  , Augusta,  Ga. 

Lamb,  Samuel  O., Greenfield,  Mass. 

Lambert,  Tatj^madge  A., Washington,  D.  C. 

Lambebt,  Wilton  J., Washington,  D.  C. 

Lambebton,  C.  L., New  York,  N.  Y. 

Lancaster,  Charles  C, Washington,  D.  C 

Lancaster,  Joseph  Campbell, Philadelphia,  Pa. 

Lancasteb,  William  A., Minneapolis,  Minn. 

Lane,  V.  H., Ann  Arbor,  Mich. 

Lakdis,  Charles  J., Lancaster,  Pa. 

Langdon,  Mabtin, Omaha,  Neb. 

Lanning,  William  M., Trenton,  N.  J. 

Labneb,  John  B., Washington,  D.  C. 

Lathrop,  Gardineb, Eansas  City,  Mo. 

Lawbence,  James, Cleveland,  Ohio. 

Lawson,  John  D., Columbia,  Mo. 

Lawson,  William  C, Chicago,  111. 

Lawton,  Alexandeb  B Savannah,  Ga. 

Lea,  Overton, Nashville,  Tenn. 

Leaken,  William  B.,  .   .    . Savannah,  Ga. 

Leakin,  J.  Wilson, Baltimore,  Md. 

Leab,  Henby, Doylestown,  Pa. 

Leavitt,  John  Broobm, New  York,  N.  Y. 

Leckie,  a.  E.  L., Washington,  D.  C. 

Lee,  Blaib, Washington,  D.  C. 

Lee,  Blewett, Chicago,  111. 

Lee,  Habby  H., Denver,  Col. 
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LBoiNDBE,  Jameb, New  Orleans,  La. 

Lkhman,  Fsed.  W., St  Louis,  Mo. 

Lenahan,  John  T., Wilkesbarre,  Pa. 

Lbbh,  U.  S., Huntington,  Ind. 

Lbtton,  Chables  B., Fairbury,  Neb. 

Leyinson,  S.  O., ' ChicasTO,  111. 

Leyis,  Howabd  C, Schenectady,  N.  Y. 

Lbwekthal,  a.,  Jr., Cleveland,  Ohio. 

Lewis,  Fbancis  D., Philadelphia,  Pa. 

Lewis,  fi.  M., Madison,  Wis. 

Lewis,  Lunbford  L., Bichmond,  Va. 

Lewis,  W.  Dbapeb, Philadelphia,  Pa. 

LiBBT,  Chables  P., Portland,  Me. 

Liddon,  Benj.  S., Marianna,  Fla. 

LiOHTNEB,  Clabbmce  A., Detroit,  Mich. 

Lillibbidge,  Willabd  M., Detroit,  Mich. 

Lindsay,  William, New  York,  N.  Y. 

Lincbey,  Benjamin  B., Denver,  Col. 

LiKDBEY,  H.  B., Knoxville,  Tenn. 

LiNBSLEY,  Henby  A., Denver,  Col. 

LiKDSLEY,  Philip, Dallas,  Texas. 

Lionbebgeb,  Isaac  H., St.  Louis,  Mo. 

LiTTLEFiELD,  Chables  E., Bockland,  Me. 

Lock  WOOD,  Viboil  H., Indianapolis,  Ind. 

1/>ESCB,  Fbank  J., Chicago,  111. 

Logan,  James  A., Philadelphia,  Pa. 

Looan,  Waltbb  8., New  York,  N.  Y. 

London,  AlezandebT., Birmingham,  Ala. 

Lonoueville,  J.  C  , Dubuque,  Iowa. 

Lobe,  Chables  B., Wilmington,  Del. 

Lowden,  Fbank  O., Chicago,  111. 

Lowndes,  Lloyd, *   .   .    .    .  Cumberland,  Md. 

Lttdwio,  John  C, Milwaukee,  Wis. 

LuNT,  HoBACE  G., Colorado  Springs,  Col. 

Lyon,  Adbian, Perth  Amboy,  N.  J. 

MacFabland,  W.  W., New  York,  N.  Y. 

Mack,  Julian  W., Chicago,  111. 

Mackall,  Thomas  B., Baltimore,  Md. 

Mackall,  William  W., Savannah,  Ga. 

Mackoy,  William  H., Cincinnati,  Ohio. 

Macphebson,  Ebnest, Louisville,  Ky. 

Maddox,  Samuel, Washington,  D.  C. 

Madioan,  John  B. , » Houlton,  Me. 

Madill,  Geoboe  a., St.  Louis,  Mo. 

Maffbtt,  James  T., -.   .    .    .  Clarion,  Pa. 
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MAHoyfKT,  Tjh^/tht  J Omaha,  Xeb. 

Ma^oE,  HAxr/fxC, Fajcoe,  Mo. 

Mai^ve,  Jambi  IL, llcmphis,  Teon. 

MAr»vc^  THOfi.  fl., XadiTille,  Tcmu 

HA%VKHS¥t%f  Chablb  F.» Omaha,  2(eb. 

MAfiLYfOK/ffUpKC, DeoTcr,  CoL 

Mamvimo,  William  J,, Chkigo,  111. 

MAtLHVHY,  William  L., Baltimore,  M<L 

Markji,  Albert  D^ Nashyille,  Tenn. 

Makb,  fUiiiEKT  IL,  Jr., New  Orleana,  La. 

Makmhall,  Hi; b well  K^ Loaisrille,  Ky. 

MAwrin,  Vhascih, Falls  Citj,  Neb. 

MAUTijr,  Fkavk  L,, Hatcbison,  Kan. 

MARTiif,  lIofiACE  H., Chicago,  111. 

Martin,  J.  Willu, Philadelphia,  Pa. 

Mautix,  Thoma£  B., Little  Rock,  Ark. 

Maktinimle,  Charles, Indianapolis,  Ind. 

Maktyh,  Chauncey  W., Chicago,  111. 

MAMrm,  Alfred  F., St.  Paul,  Minn. 

Mahhky,  Ix>iTiH  (y,, Orlando,  Fla. 

Matiikr,  Kodkbt, Chicago,  111. 

MA'rriiKWH,  (a  Bkntlkt, Cincinnati,  Ohio. 

Mauimn,  JoHKPH  II.,  . Canon  City,  Col. 

Maiiho,  Philip, Washington,  D.  C. 

Maxwki.l,  Lawrence,  Jr., Cincinnati,  Ohio. 

May,  Hknkv  F., Denver,  Col. 

Mayhkw,  Ai.KXANDKU  £., Wallace,  Idaho. 

Mk<;iikm,  Kj,()YI)  R., Ann  Arbor,  Mich. 

Meddauhh,  Klijah  W., Detroit,  Mich. 

Mkldrim,  p.  W., Savannah,  Ga. 

Mkloy,  Wimjam  A., Washington,  D.  C 

Mkh(  Ku,  (}kohgk  Gluya6| Philadelphia,  Pa. 

Mkiukii,  lluuH  v., Minneapolis,  Minn. 

Mkucuu,  Rodney  A., Towanda,  Pa. 

Mkukk'K,  ('hahlkh  D., Parkersburg,  W.  Va. 

MRHiiirK,  KnwiN  T., New  Orleans,  La. 

MKUUinc,  (iKomiK  Pkok Chicago,  111. 

Mkhiiii.Im  Joskph  HansklLi Thomasville,  Ga. 

Mkkuiman,  Chaukks  A., Alamosa,  Col. 

Mkuvink,  Nuuioi.ah  p., Altoona,  Pa. 

Mkmtukzat,  S.  Lksmk, Uniontown,  Pa. 

Mich KN  Kit,  L.  T., Washington,  D.  C. 

Milhuhn,  John  G Buffalo,  N.  Y. 

MiL»><,  JiwHVA  W., Princess  Anne,  Md. 

Mii.LRU,  Ai'ui'STrs  8,, Providence,  R.  L 
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MiiiTiKB,  B.  E., Milwaukee,  Wis. 

MiixEB,  Charus  W., Goshen,  In^. 

MiLUiB,  £.  Spencer, Philadelphia,  Pa. 

Miller,  Frank  H., Augosta,  6a. 

Miller,  Frank  H.,  Jr., Augosta,  Ga. 

Miller,  George  P., Milwaukee,  Wis. 

Miller,  John  8., Chicago,  111. 

Miller,  N.  Dubois, Philadelphia,  Pa. 

Mn«LER,  Pbtton  F., Albany,  N.  Y. 

Miller,  T.  S., Dallas,  Texas. 

Miller,  William  J., Washington,  D.  C. 

Miller,  William  E., Augusta,  Ga. 

Miller,  W.  W., New  York,  N.  Y. 

Milliken,  John  D., McPherson,  Eansas. 

MiLLB,  J.  Warner, Denver,  Col. 

MiLNOR,  M.  Cleilakd, New  York,  N.  Y. 

Minor,  Baleiqh  C, Charlottesville,  Va. 

Mitchell,  Charles  £., New  York,  N.  Y. 

Mitchell,  John  H., La  Plata,  Md. 

Moffit,  John  T., Tipton,  Iowa. 

Monroe,  Charles, Los  Angeles,  Cal. 

Montqomert,  Carroll  S., Omaha,  Neb. 

Montgomery,  M.  A., Oxford,  Miss. 

Montgomery,  Oscar  H., Seymour,  Ind. 

MoNTOOBfERY,  ROBERT  M., Lausing,  Mich. 

Moore,  P.  A., Salem,  Ore. 

Moors,  John  Bassett, New  York,  N.  Y. 

Moore,  J.  McCabb, Eansas  City,  Ean. 

Moore,  Joseph  B., Lansing,  Mich. 

Moore,  William  A., Detroit,  Mich. 

MooRBB,  Charles  W., Indianapolis,  Ind. 

MooRES,  Merrill, Indianapolis,  Ind. 

Moor,  Adelbert, Bufialo,  N.  Y. 

MoRAN,  Thomas  A., Chicago,  111. 

MoRDBCAi,  T.  Moultrie, Charleston,  8.  C. 

Morgan,  Charles  E.,  Jr., Philadelphia,  Pa. 

Morgan,  Randal, Philadelphia,  Pa. 

Morris,  Howard, Milwaukee,  Wis. 

Morris,  John,  Jr., Fort  Wayne,  Ind. 

Morris,  M.  F., Washmgton,  D.  C. 

Morris,  Nathan, Indianapolis,  Ind. 

Morris,  Thomas  J., Baltimore,  Md. 

Morrison,  Robert  £., Prescott,  Arizona. 

Morse,  A.  Porter, Washington,  D.  C. 

Morse,  Godfrey, Boston,  Mass. 
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MoBSE,  Robert  M., Boston^  Mass. 

Morse,  Waldo  Q., New  York,  N.  Y^ 

Morton,  J.  B., ;  .    .   .   .  Lexington,  Ky. 

Moses,  Adolph, Chicago,  111. 

Moses,  Baphael  J., New  York,  N.  Y. 

Muhlenberg,  Henry  A., Beading,  Pa. 

MuLLiN,  Eugene, Bradford  City,  Pa. 

Mullin,  Michael  A., Baltimore,  Md. 

MuNFORD,  Beverley  B., Bichmond,  Va. 

Munger,  W.  H., Fremont,  Neb. 

MuNROE,  WILLL&.M  A., Bofiton,  Mass. 

MuirsoN,  C.  LaBue, Williamsport,  Pa. 

MusoRAVB,  Harrison, Chicago,  111. 

Myers^  James  J., Boston,  Mass. 

Myers,  Nathaniel, New  York,  N.  Y. 

Myers,  Quincy  A., Logansport,  Ind. 

McAllister,  Hall, San  Francisco,  Cal. 

McAllister,  Henry,  Jr., Colorado  Springs,  Col. 

McAlfin,  Henry, Savannah,  Ga. 

McCammon,  Joseph  E., Washington,  D.  C. 

McCandless,  a.  D., Wymore,  Neb. 

McCarter,  Bobert  H., Newark,  N.  J. 

McCarthy,  J.  J. , Dubuque,  Iowa. 

McCarthy,  T.  F., Denver,  Col. 

McClain,  Emlin, Iowa  City,  Iowa. 

McClellan,  Thomas  N., Montgomery,  Ala. 

MoClintock,  Andrew  H., Wilkesbarre,  Pa. 

McCloskey,  Bernard, New  Orleans,  La. 

MoClung,  Wm.  H., Pittsburg,  Pa. 

McClurb,  Harrold  M., Lewisburg,  Pa. 

McCoMAs,  Louis  E Hagerstown,  Md. 

McConlogue,  James  H., Mason  City,  Iowa. 

McCooK,  John  J., New  York,  N.  Y. 

McCordic,  Alfred  E., Chicago,  HI. 

McCoRMicK,  Henry  C, Williamsport,  Pa, 

McCrary,  A.  J., ;   .• Binghamton,  N.  Y. 

McCreery,  James  W., ;   :   .  Greeley,  Col. 

McCuLLOUOH,  John  G.,    .   .   .    .- .  No.  Bennington,  Vt. 

McDermott,  Edward  J., Louisville,  Ky. 

McDonald,  J.  Wade, San  Diego,  Cal. 

McDonough,  James  B., Fort  Smith,  Ark. 

McElroy,  John  H., Chicago,  111. 

McEvoY,  John  W., Lowell,  Mass. 

McGarry,  Thomas  F., Grand  Rapids,  Mich. 

McGill,  J.  NoTA, ; Washington,  D.  C. 
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MoHuGH,  William  D., Omaha,  Neb. 

McIntosh,  James  H., Omaha,  Neb. 

McIktosh,  J.  R., Richmond,  Va. 

McKbnnet,  Fbedbrio  D., Washington,  D.  C. 

MgKeiohan,  John  £., St.  LouiB,  Mo. 

McEiNNET,  William  M., Northport,  N.  Y. 

Mc Knight,  Richard, Denver,  Col. 

McLane,  James  A., Kansas  City,  Mo. 

McLean,  Donald,     New  York,  N.  Y. 

McLean,  Lesteb, Denver,  Col. 

McLeod,  W.  D., Kansas  City,  Mo. 

McLoud,  J.  W., Little  Rock,  Ark. 

McMahon,  J.  Sprigo, Dayton,  Ohio. 

McMillan,  James  H., Detroit,  Mich. 

McNbit,  VTilliam, Ottumwa,  Iowa. 

McNuLTY,  William  D.  (New  York,  N.  Y.),  .   .  Saratoga  Springs,  N.  Y. 

McWhorteb,  Hamilton, Lexington,  Ga. 

Nagel,  Charles^ St.  Louis,  Mo. 

Needham,  Charles  W., Washington.  D.  C. 

New,  Alexander, Kansas  Citj,  Mo. 

Newberoer,  Louis, Indianapolis,  Ind. 

Newman,  Emile, Savannah,  Ga. 

Newton,  Henrt  G., New  Haven,  Conn. 

NicttoLS,  George  L., New  York,  N.  Y. 

Nichols,  H.  8.  P., Philadelphia,  Pa. 

Nicholson,  John  R., Dover,  Del. 

NicoLSON,  John,  Jr., New  York,  N.  Y. 

NiELDS,  Benjamin, Wilmington,  Del. 

NiELDS,  John  P., Wilmington ,  Del. 

NiLES,  Henry  C, York,  Pa. 

Noble,  John  W., St.  Loais,  Mo. 

Noel,  James  W., Indianapolis,  Ind. 

NoRRis,  Mark, Grand  Rapids,  Mich. 

NoRRis,  Mtron  a., Youngstown,  Ohio. 

North,  E.  D., Lancaster,  Pa. 

North,  Hugh  M., Columbia,  Pa. 

Norton,  Charles  P., Buffalo,  N.  Y. 

O'Brien,  Thomas  J., Grand  Rapids,  Mich. 

O^DoNNELL,  Thomas  J., Denver,  Col. 

Offield,  Charles  K., Chicago,  111. 

OoDBN,  Charlbs, Omaha,  Neb. 

Ogden,  Howard  N., Chicago,  111. 

OoDEN,  Lewis  M., Milwaukee,  Wis. 

Olney,  Rigmard, Boston,  Mass. 

Olnet,  Warren, San  Francisco,  Cal. 
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CfSniA^  Harry  EL, Ommba,  Neb. 

CNmll,  Hugh, Gbicago,  IlL 

Opdtke,  William  8., New  York,  N.  Y. 

Ordbovacx,  Johv, New  York,  N.  Y. 

Ortoit,  Philo  a., DRrlinglan,  Wis. 
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Van  Dtkb,  Geobob  D., Milwankee,  Wis. 

Van  DTBJEy  William  D., Milwankee,  Wis. 

Van  Cise,  Edwin^ Denver,  Col. 

VanSlyck,  Gboboe  F., New  York,  N.  Y. 

Van  Sltok,  Gboboe  W New  York,  N.  Y. 

Van  Vbohten,  A.  V.  W., New  York,  N.  Y. 

Van  Obspel,  Jobiah  A., Ch^enne,  W70. 

Van  Winkle,  W.  W, Parkersbnrg,  W.  Va. 

Vabian,  Charles  S., Salt  Lake  City,  Utah. 

Vates,  William  B., Pneblo,  Col. 

Vbnable,  Kichabd  M., Baltimore,  Md. 

Vbbtbebs^  J.  J., Nashville,  Tenn. 

ViBU,  Henbt  a New  York,  N.  Y. 

ViLAB,  Edwabd  p., Milwaukee,  Wis. 

Villabd,  Habold  G., New  York,  N.  Y. 

Vinton,  Henbt  H., La  Ftiyette,  Ind. 

YON  MoecHZiSBjEB,  BoBEBT,  Philadelphia,  Pa. 

Voobheeb,  J.  H., Pnebloy  Col. 

VooBHBEB,  John  H., Sioux  Falls,  S.  D. 

Vboman,  Chableb  £., Chicago,  111. 

Vboom,  Gabbet  D.  W., Trenton,  N.  J. 

Wads^  M.  J., Iowa  City,  Iowa. 

Wadhamb^  Fbbdebigk  E., Albany,  N.  Y. 

Wadley,  William  H., Denver,  Col. 

WAOOENBBy  Balie  P., Atchison,  Kan. 

Waxelet,  Abthub  C, Omaha,  Neb. 

Wakeley,  Eleazeb, Omaha,  Neb. 

Wald,  Gubtavub  H., Cincinnati,  Ohia 

Walkbb,  Albebt  H., New  York,  N.  Y. 

Walkeb,  p.  D., Charlotte,  N.  C. 

Walkbb,  Bobbbt  J.  C, Philadelphia,  Pa. 

Wall,  Gboboe  W., Du  Quoin,  111. 

Wall,  Thomab  R, Wichita,  Kan. 
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Waluno,  Stuart  D., Denyer,  <  V>]. 

Waubh,  R.  Jat, Greenwich,  Conn. 

Walbh,  Wiluam  E., Cumberland,  Md. 

WAi;nB,  M.  B,, Baltimore,  Md. 

Walthall,  A.  M., £1  Paso,  Texas. 

Walton,  Hknbt  F., Philadelphia,  Pa. 

Wambauoh,  Euobhs, Cambridge,  Mass. 

Wahty,  Gsoboe  P., Grand  Rapids,  Mich. 

Ward,  ClarknceC, Si.  Lonis,  Mo. 

Ward,  Hamiltok, Bofialo,  N.  Y. 

Ward,  Henbt  Gai3BAith, New  York,  N.  Y. 

Ward,  Herbert  H., Wilmington,  Del. 

Ward,  Hugh  C, Kansas  C^ty,  Mo. 

Ward,  TnoMAfly  Jr., Denver,  Col. 

Ward,  Wilbert, South  Bend,  Ind. 

Warfibld,  Edwin, Baltimore,  Md. 

Warner,  Donald  T., Salisbury,  Conn. 

Warner,  Geoboe  CoFriNO, New  York,  N.  Y. 

Warner,  John  DeWitt, New  York,  N.  Y. 

Warner,  J08BPH  B., Boston,  Mass. 

Warren,  Samuel  D., Boston,  Mass. 

Warrington,  John  W., Cincinnati^  Ohio. 

Warvelle,  Geoboe  W., Chicago,  111. 

Wahhburnb,  William  D., Chicago,  111. 

Watkrm AN,  Charles  W Denver,  Col. 

Waters,  J.  S.  T., Baltimore,  Md. 

Watrous,  Gborob  D., New  Haven,  Conn. 

Watson,  D.  T., Pittsburg,  Pa. 

Wattkiwon,  a.  V.  D., Pittsburg,  Pa, 

Watts,  Legh  B., Portsmouth,  Va. 

Watts,  Thomas  H., Montgomery,  Ala. 

WArrs,  William  W., Louisville,  Ky. 

Wayland,  Francd, New  Haven,  Conn. 

Weadock,  Thomas  A.  £., Detroit,  Mich. 

Wkaut,  Spescer, Jersey  City,  N.  J. 

Weaver,  Clement  E., Adrian,  Mioh. 

Weaver,  John, Philadelphia,  Pa. 

Webb,  George  C, Lexington,  Ky. 

Webb,  James  H., New  Haven,  C^onn. 

Webster,  W.  H., Oconto,  Wis. 

Weeks,  Wiluam  K,        NewYorit,  N.  Y. 

Weog,  David  a, .   .  Chicago,  111. 

Weil,  A.  Lso,     Pittsburg,  Pa. 

Wellman,  Arthur  H., Boston,  Mass. 

Weixs  Rollin  J., Sioux  Falls,  S.  D. 
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West,  Jobl  W., Omahft,  Neb. 

West,  Robert  G., Aosiin,  Texas. 

Webt,  KoyO., Chicago,  III. 

Weston,  MelyiixbM., Boston,  Mass. 

Webton-Sxith,  B.  D., Beaton,  Mass. 

Wbthbrbbb,  William  H., Detroit,  Mich. 

Wetxobs,  Edhund, New  York,  N.  Y. 

Wheeler,  Arthur  Dana, Chicago,  111. 

Wheeler,  Everett  P.,       Now  York,  N.  Y. 

Wheeler,  Sbth  S., Lima,  Ohio. 

Whelan,  Ralph, Minneapolis,  Minn. 

Whipple;,  Sherman  L., Boston,  Mass. 

Whitcomb,  Larz  a., Indianapolis,  Ind. 

White,  Benjamin  T., Omaha,  Neb. 

White,  Hbnrt  C, New  HaTen,  Conn. 

Whitb,  Luther, Chioopee,  Mass. 

White,  Peter, Marquette,  Mich. 

White,  8.  Harrison, Pneblo,  Col. 

Whiteley,  Richard  H., Boalder,  Col. 

Whitelook,  George, Baltimore,  Md. 

Whiteside,  Houoton, Hatchinson,  Kan. 

Whittaker,  Egbert, Sangerties,  N.  Y. 

Whittemorb,  James, Detroit,  Mich. 

WiGMAN,  X  H.  M., Green  Bay.  Wis. 

WioMORE,  John  H., Chicago,  111. 

Wilcox,  Anslet BnffiJo,  N.  Y. 

Wilcox,  William  A., Scranton,  Pa. 

WiLFLEY,  Lebbeus  M., St  Louis,  Mo, 

WiLLARD,  Edward  N., Scranton,  Pa. 

WiLLARD,  George, Chicago,  111. 

WiLLARD,  Norman  P.,     Chicago,  HI. 

WiLLOOx,  David, New  York,  N.  Y. 

WiLLoox,  W.  F., Chester,  Conn. 

Willett,  Joseph  J., Anniston,  Ala. 

Williams,  Charles  M., Hatchinson,  Kan. 

Williams,  Charles  U., Richmond,  Va. 

Williams,  David  W., Boston,  Mass. 

Williams,  E.  P., Galesburg,  111. 

Williams,  E.  Randolph, Richmond,  Va. 

Williams,  Hbnry  W., Baltimore,  Md. 

Williams,  John  G., Indianapolis,  Ind. 

WiLLLAMS,  P.  L., Salt  Lake  City,  Uuh. 

Williams,  R  W Talkhassee,  Fla. 

Williams,  Stevenson  A., Bel  Air,  Md. 

Williams,  W.  Mosby, Washington,  D.  C. 
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WiLLiAMsoH,  Samusl  £., Clerelud,  Ohio. 

WiiJifAMflOM,  W.  PmnrONy Washington,  D.  C. 

Wiixifl^  GsoBOS  R., Baltimore,  Md. 

WiLLWTOK,  SAMtFXLy Beknont,  Maai. 

WiuiKB  L.  AixisoK, La  Plata,  Md. 

WiLflOH,  Chablbb  M., Grand  Rapids,  Mich. 

WiLSOK,  F.  A., Bangor,  Me. 

W1L0O9,  HsKRT  H., linooln,  Keb. 

Wilson,  JohkB., IndianapoliSi  Ind. 

WiLBOH,  NATHAiasL Washington,  D.  C. 

WujOK,  WooDBOW, Princeton,  N.  J. 

WiXBUH,  W.  A., Colombus,  Ga. 

W1HDI.C,  William  S., West  Chester,  Pa. 

WiHO,  HsNRT  T., New  York,  N.  Y. 

Wdiklxb,  Fbkderiok  C, Milwaukee,  Wis. 

WiNTSSNiTZ,  Benjavin  A., New  Castle,  Pa. 

Wirt,  John  8., Elkton,  Md. 

Wise,  Jbhe  H., Pittsburg,  Pa. 

Wise,  John  8., New  York,  N.  Y. 

WiswELi^  Andrew  P., Ellsworth,  Me. 

WiTHiNOTON,  Dayid  L., San  Diego,  Cal. 

WiTHBow,  James  E., St.  LoqIb,  Mo. 

WoLOOTT,  Edward  O., Denver,  Ool. 

WoLr,  Gdbtave  A Gb«nd  Rapids,  Mich. 

WoLLMAN,  Henbt, Ncw  York,  N.  Y. 

WoLVERTON,  Simon  P Sunbury,  Pa. 

Wood,  John  M., St.  Louis,  Mo. 

WooDABD,  Chables  F., Bsogor,  Me. 

Woodman,  Edward, Portland,  Me. 

WooDBUFF,  George  M., Litchfield,  Conn. 

Woodruff,  Robert  8., Trenton,  N.  J. 

Woods,  Charles  A., Marion,  S.  C. 

Woods,  Frank  H., Linooln,  Neb. 

Woods,  John  Carter  Brown, ProTidence,  R.  I. 

Woods,  William  W., Wallace,  Idaho. 

Woollen,  Evans, Indianapolis,  Ind. 

WooLLKT,  Jamrs  II.,     ...  Grand  Island,  Neb. 

W00L8ET,  Theo.  S New  Haven,  Conn. 

WooLWORTH,  James  M., Omaha,  Neb. 

Work,  James  C, Uniontown,  Pa. 

Works,  John  D., Los  Angeles,  Cal. 

Wobthinoton,  W^illiam, Cincinnati,  Ohio. 

WuRDKMAN,  G.  A., St.  Louis,  Mo. 

WuRTB,  John, New  HaTen,  Conn. 

Wtman,  Henrt  a., Boston,  Mass. 
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Yahcey,  David  Walker, Mtukogee,  I.  T. 

Yeaican»  Caldwell, Denyer,  Col. 

YouxAirs,  Frank  A., Fort  Smith,  Ark. 

YouNO,  David  E., Clinton,  Tenn. 

YoiDNO,  GsoRos  B.y St  Paul,  Minn. 

Yomro,  Georos  R, Dayton,  Ohio. 

Young,  Henbt  £., Charleston,  S.  C. 

YouNKKB,  B.  A., Dee  Moines,  Iowa. 

Zbislbr,  Sigmund, Chicago,  111. 


MEMBERS-AUGUST,    1901-1902. 

ALABAMA. 

Harrison,  George  P., Opelika. 

London,  Alexander  T., fiirmingfaam. 

McClbllaN)  Thomas  N., Montgomery. 

Russell,  Edward  L., Mobile. 

Troy,  Alexander, Montgomery. 

Watts,  Thomas  H., Montgomery. 

Willett,  Joseph  J., Anniston. 

ALASKA  TERRITORY. 

Hills,  W.  J., Juneaa. 

Jennings,  Robert, Skagway. 

Price,  J.  G., Skagway. 

ARIZONA. 

Barnes,  William  H., Tucson. 

Ellin  wood,  Everett  E., Prescott. 

Hebndon,  John  C.  ,   .   . Prescott. 

Morrison,  Robert  E., Prescott. 

Sanford,  Elisha  M., Prescott. 

ARKANSAS. 

BooNE,  Thos.  W.  M., Fort  Smith. 

Cantrell,  Deaderick  Harrell,     ...  Little  Rock. 

CocKRiLL,  Ashley, Little  Rock. 

CoHN,  M.  M., .      Little  Rock. 

DuVaj^  Ben.  T., Fort  Smith. 

Fletcher,  John, Little  Rock. 

Hill,  Joseph  M., Fort  Smith. 

Horner,  John  J., Helena. 

Martin,  Thomas  B., Little  Rock. 

MgDonough,  James  B Fort  Smith. 

McLoud,  J.  W., Little  Rock. 

Read,  James  F., Fort  Smith. 

Rose,  George  B., Little  Rock. 

Rose,  U.  M., Little  Rock. 

Smith,  William  B., Little  Rock. 

Turner,  Jesse, Van  Baren. 

YouMANs,  Frank  A., Fort  Smith. 
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(;alifornia. 


Britt,  E.  W., Lob  Angeles. 

Chickkbing,  W.  H., San  Francisco. 

CoRBcr,  Burke, Ban  Francisco. 

Fdllbb,  George, San  Diego. 

(tibson,  Jameb  a., Los  Angeles. 

Gibbon,  Wiixiam  K., Biyerside. 

Haynb,  Bobert  Y., San  Francisco. 

Helm,  Ltnn, Los  Angeles. 

UuNSAKSR,  William  J., Los  Angeles. 

Monroe,  Charles, Los  Angeles. 

McAllister,  Hall, San  Francisco. 

McDonald,  J.  Wade, San  Diego. 

Olney,  Warren, San  Francisco. 

Otis,  George  E., San  Bernardino. 

B06E,  Walter  T.  J., Los  Angeles. 

Smith,  Sam.  Ferry, San  Diego. 

T1TD8,  H.  L., San  Diego. 

Trippbt,  Oscar  A., San  Diego. 

WiTHiNGTON,  David  L San  Diego. 

Works,  John  D., Los  Angeles. 


COLORADO. 


Allen,  George  W\, Denver. 

Babb,  Henry  B,, Denver. 

Babbitt,  Kurnel  R., ColoradoSprings. 

Bartels,  G.  C, Denver. 

Beaman,  David  C, Denver. 

Bennett,  Edmon  G., Denver. 

B188ELL,  Julius  B., Denver. 

Blair,  Jeshe  H.  , Denver. 

Blood,  James  H.,      ...  Denver. 

Bonynge,  Robert  W., Denver. 

BoucK,  Francis  E., Leadville. 

Brooks,  Franklin  E., ColoradoSprings. 

Bryant,  Wm.  H., Denver. 

Butler,  Calvin  P., Denver. 

Butler,  Hugh, Denver. 

Campbell,  Charles  M., Denver. 

Campbell,  Norman  M., ColoradoSprings. 

Carpenter,  M.  B., Denver. 

Carpenter,  Samuel  L.,   ...  Denver. 

Catlin,  F.  D,, Montrose. 

Cavender,  CHARL»i,  Lesdville. 
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OOLOBADO— OoDtinaed. 

Ghittendeh,  G.  I.| Denver. 

Ghxtbchill,  Edmund  J., Denver. 

GosnGAN,  George  P.,  Jr., Denyer. 

Curtis,  Leonard  £ ColoradoSprings. 

CuTHBERT>  LuczxTB  M., DeuTer. 

DaviSi  HarrtG., Denver. 

Dawson,  Clyde  C, Canon  Ciu. 

Decker,  Westrrook  S., Denver. 

Denison,  John  H., Denver. 

DeSoto,  E.  D., Denver. 

DiMMiTT,  George  Z., Denver. 

Dines,  Orville  L., Denver. 

Dines,  Tyson  S., Denver. 

DouD,  A.  L., Denver. 

Downer,  Sylvester  S., Bonlder. 

Dunklee,  George  F., Denver. 

EwiNG,  John  A., Leadville. 

FooTE,  Robert  £., Denver. 

Fowler,  A.  J., Denver. 

Fowler,  Jo.  A., Denver. 

Gabbert,  William  H., Denver. 

Gabriel,  John  H., Denver. 

Gast,  Charles  E., Paeblo. 

Giles,  Branch  H., Denver. 

GoDDARD,  LxTTHER  M., Denver. 

Gorden,  John  A., Denver. 

Gove,  Frank  E., Denver. 

Gregg,  Frank  E.,     Denver. 

Grier,  Albert  E., Denver. 

Grozier,  Joshua, Denver. 

Gunnell,  a.  T., ColoradoSpringB. 

Gunter,  Julius  C, Trinidad. 

Haggott,  W.  a., Idaho  Springs. 

Hall,  Henry  C, ColoradoSpringB. 

Hallett,  Moses, Denver. 

Hardcastle,  Thomas  H., Denver. 

Harrison,  William  B Denver. 

Haynes,  H.  N., Greelej. 

Ha YT,  Charles  D., Denver. 

Herrington,  Cass  E., Denver. 

Hersey,  Henry  J Denver. 

Hinckley,  L.  E.  C, Denver. 

Hodges,  George  L., Denver. 

Hood,  Thomas  H., Denver. 
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CX>LORADO-Oontinoed. 


HoYT,  Lucius  W., Denyer. 

HnoHis,  Ohables  J.,  Jr., Denver. 

Johnson,  Henbt  v., Denver. 

Eellogo,  E.  B., Denver. 

Kemt,  Edwabb, Denver. 

ErLLiAN,  James  R., Denver. 

Lee,  Ha£btH.| Denver. 

LiKDSEY,  Benjamin  B., Denver. 

L1ND6LEY,  Hknrt  a., Denver. 

LuNT,  Horace  G.» ...   .  Colorado  Springs 

Manxt,  George  G., Denver. 

Maupin,  Joseph  H., Canon  City. 

Mat,  EEenbt  F., Denver. 

Merriman,  Charles  A., Alamoea. 

Mills,  J.  Warner, Denver. 

McAjllister,  Henry,  Jr., Colorado  Springs. 

McCartht,  T.  F. Denver. 

McCreery,  James  W., Greeley. 

McKniqht,  Richard, Denver. 

McLean,  Lester, Denver. 

CDoNNELL,  Thomas  J., Denver. 

Parsons,  Charles  C, Denver. 

Patton,  a.  Newton, Denver. 

Peters,  Mel  E., Denver. 

Reoennitter,  Erwin  L., Idaho  Springs. 

Riddle,  Harvey, Denver. 

Rogers,  Henry  T., Denver. 

Rogers,  Platt, Denver. 

Shatroth,  John  F. Denver. 

Smith,  Edwin  Harvie,    .   .       Denver. 

Smith,  John  R., Denver. 

Starkweather,  James  C, Denver. 

Steele,  Robert  W., Denver. 

Stevenson,  Archie  M., Denver. 

Stevick,  Guy  LbRoy, Denver. 

Stimson,  Edward  C, ColoradoSprings. 

Talbott,  Ralph, Denver. 

Tatum,  Louis  R., Denver. 

Tears,  Daniel  W., Denver. 

Tebbetts,  William  B., Denver. 

Teller,  Willabd, Denver. 

Thayer,  Rupus  C,    .   .   .   ., ColoradoSprings. 

Thomas,  Charles  S., Denver. 

Thomson,  Charles  I., Denver. 
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a  )LOR  ADO— Continued. 

Trowbridge,  Henry, Cripple  Creek. 

Vaile,  Joel  F., Denver. 

VanCise,  Edwin, Denver. 

Vatbs,  William  B., Pueblo. 

VooRHEEs,  J.  H., Pueblo. 

Wadley,  William  H Denver. 

Walling,  Stuart  D., Denver. 

Ward,  Thomas,  Jr.  , Denver. 

Waterman,  Charles  W., Denver. 

White,  S.  Harrison, Pueblo. 

Whiteley,  Richard  H., Boulder. 

Woix'Ott,  Edward  O., Denver. 

YsAMAN,  Caldwetx, Denver. 

CONNECTICUT. 

Abvine,  E.  p., New  Haven. 

Baldwin,  Simeon  E., New  Haven. 

Beards  ley,  Morris  B., Bridgeport. 

Beer-s,  George  E.,  ...       .  New  Haven. 

Brewster,  Lyman  D., Danbnry. 

Briscoe,  Charles  H., Hartford. 

Clark,  James  (Gardner, New  Haven. 

CoNANT,  George  A., Hartford. 

Culver,  M.  Eugene, Middletown. 

Curtis,  Julius  B., Stamford. 

Gager.  Edwin  B., Derby. 

Harriman,  Edward  Avery, Derby. 

Harrison,  Lynde, New  Haven. 

Hyde,  William  W., Hartford. 

KELLOGfi,  Stephen  W., Waterbury. 

Knapp,  Howard  H., Bridgeport. 

Newton,  Henry  G., New  Haven. 

Phelps,  CharlI'><, Rockville. 

Raynolds,  Edward  v., New  Haven. 

RoBBiNS,  Edward  D., Hartford. 

RfK*ER.*<,  Edward  H., New  Haven. 

Rogers,  Henry  Wade, New  Haven. 

Russell,  Talcott  H., New  Haven. 

Sc^ott,  Howard  B., Danbnry. 

Skarli-s,  Charl>«  E., Putnam. 

Shumway,  Milton  A., Danielson. 

Stanton,  Lewis  E., Hartford. 

Torrance,  David, Derby. 
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CONN  ECTICUT— Continued. 

TowNSEND,  William  K., Xew  Haven. 

Walsh,  R.  Jay, Greenwich. 

Warner,  Donald  T., Salisbury. 

Watrous,  George  D., .N'ew  Haven. 

Wayland,  Francis, New  Haven. 

Webb,  James  H., Xew  Haven. 

White,  Henry  C, New  Haven. 

WiLLCOX,  W.  F., Chester. 

W^ooDRUPF,  George  M., Litchfield. 

WooiSEY,  Theo.  S., Xew  Haven. 

WcRTSj  John, New  Haven. 

DELAWARE. 

Bradford,  Edward  G., Wilmington. 

Garland,  Spottswood, Wilmington. 

Gray,  George, Wilmington. 

Grubb,  Ignatius  C, Wilmington. 

HiGGiNS,  Anthony, Wilmington. 

Hilles,  William  S., Wilmington. 

Lore,  ChablesB., Wilmington. 

Nicholson,  John  R., Dover. 

NiELDs,  Benjamin, Wilmington. 

Nields,  John  P., Wilmington. 

Saulsbury,  Willabd, Wilmington. 

Ward,  Herbert  H., Wilmington. 

DISTRICT  OF  COLtTMBIA. 

A  BERT,  William  Stone, Washington. 

Aj»HTON,  J.  HuBLBY, Washington. 

Baldwin,  William  D., Washington. 

Berry,  Walter  V.  R., \Va8hington. 

Blair,  John  S., Washington. 

Bond,  S.  R.,     Washington. 

Brewer,  David  J., Washington. 

Brown,  Chapin, Washington. 

Brown,  Henry  B Washington. 

Browne,  Aldis  B., Washington. 

Browne,  Arthur  S., Washington. 

Church,  Melville, Washington. 

Davis,  Henby  E.  , Washington. 

Dennis,  William  H.  , Washington. 

Edmonston,  William  E., Washington. 

Fisher,  Robert  J., Washington. 

11 
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DISTRICT  OF  COLUMBIA.— Gontiiiaod. 

FzsHEB,  Samuel  T Washington. 

FoBTKB,  Chables  E., Washington. 

Grkblet,  Abthub  p., Washington. 

Haoker,  ALXZAimxR  B., Washington. 

Hahii;ton,  Qeosge  Eari^est, Washington. 

Ha&laji,  John  Marshall, Washington. 

Hatden,  Jambs  H., Washington. 

Hike,  Lemon  G., Washington. 

Howard,  George  H.  , Washington. 

Kennedy,  Crammond, Washington. 

Kino,  George  A., .   .  Washington. 

Lambert,  Tallmadoe  A., Washington. 

Lambebt,  Wilton  J., Washingfon. 

LANCASTEByCHABLEsC, Washington. 

Labneb,  John  B., Washington. 

Leckie,  a,  £.  L., Washington. 

Lee,  Blaib, Washington. 

Maddox,  Samuel, Washington. 

Mauro,  PhilCp, Washington. 

Meloy,  William  A., Washington. 

Michener,  L.  T., Washington. 

Miller,  William  J., Washington. 

Morris,  M.  F., Washington. 

Morse,  A.  Porter, Washington. 

McCammon,  Joseph  K., Washington. 

MgGill,  J.  NoTA, Washington. 

McKenney,  Frederic  D., Washington. 

Nebdham,  Charles  W., Washington. 

Page,  Thomas  Nelson, Washington. 

Payne,  Jambs  G., Washington. 

Perry,  R.  Rose,  Jr., Washington. 

Ralston,  Jackson  H., Washington. 

Seldkn,  John,     .    , Washington. 

Seymour,  Henry  A,, .Washington. 

Shepard,  Seth, Washington. 

Smith,  Luther  R., W^ashington. 

Snow,  Alpheus  H., Washington. 

W^iLLiAMS,  W.  MosBY, Washington. 

Williamson,  W.  Preston, Washington. 

Wilson,  Nathaniel, Washington. 

FLORIDA. 

AvEUY,  John  C, Pensacola. 

Baker,  William  II., Jacksonville. 
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FLORIDA--Continued. 


Blount,  William  A., Pensacola. 

Fletcher,  D.  U., Jacksonville. 

LiDDON,  Benj.  B., Marianna. 

M  ASSEY,  LoTJis  C. , Orlando. 

Rhinehart,  C.  B., Jacksonville. 

Williams,  R.  W., Tallahassee. 


GEORGIA. 


Abbott,  B.  F., Atlanta. 

Adams,  Samuel  B., Savannah. 

Akin,  John  W., CarterBville. 

Arnold,  Reuben  R.^ Atlanta. 

Barrow,  Pope, Savannah. 

Bartlett,  Charles  L., Macon. 

Brandon,  Morris, Atlanta. 

Cann,  J.  Ferris, Savannah. 

Charlton,  Walter  G., Savannah. 

CoLVTLLE,  Fulton, Atlanta. 

Crovatt,  a.  J., Brunswick. 

CuMMiNO,  Joseph  B., Augnsta. 

Cunningham,  Henry  C,     Savannah. 

Cunningham,  T.  M.,  Jr.,     Savannah. 

DeLacy,  John  F., Eastman. 

DuBiGNON,  Fleming  G., Savannah. 

Ellis,  W.  D., Atlanta. 

Erwin,  R.  G., Savannah. 

Falligant,  Robert, Savannah. 

Garrard,  Louis  F. Colambus. 

GoETCHTus,  Henry  R., Colambus. 

Hill,  Walter  B., Athens. 

Kay,  William  E., Brunswick. 

Lamar,  Joseph  R., Augusta. 

Lawton,  Alexander  R., Savannah. 

Leaken,  William  R., Savannah. 

Mackall,  William  W., Savannah. 

Meldrim,  p.  W., Savannah. 

Merrill,  Joseph  Hansell, Thomasville. 

Miller,  Frank  H., Augusta. 

Miller,  Frank  H.,  Jr., Augusta. 

Miller,  William  K., Augusta. 

McAlpin,  Henry, Savannah. 

McWhorteb,  Hamilton, Lexington. 

Newman,  Emile, Savannah. 
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G  EDBTil  A .— Coaiinacd. 

OwK»,  Gt:ffRffK  W SaTumah. 

pKABriuv,  FbaxcX's  D-, Colambas. 

HKABB/XiiL,  Pacx  K, Pioeotm. 

Smith,  Bt'Rtox, Atlanta. 

ToMFKJXH,  HEyBY  B-, Atlanta. 

WiMBWH,  W,  A., Colambas. 

IDAHO, 

Mayijkw,  Alexa>i>eb  E., Wallace. 

K<;BB,  Bamft^bd  a., Boiae. 

WrKiW*,  William  W., AVallace. 

ILLINOIS. 

Anukk\^'k,  Jamhk  D., Chicago. 

AvKK,  B.  F,, Chicago. 

Bancwii-t,  Ei>r;AR  A., Chicago. 

Banninc;,  Epiiraim Chicago. 

lURRFrrr,  Elmer  E., Chicago. 

Barto.v,  (iwjiwiE  P., Chicago. 

I?ka(H,  Myron  H., Chicago. 

Bkalk,  William  G., Chicago. 

liLAiR,  Frank  Prp^jton, Chicago. 

H<;NNKY,  C.  C, Chicago. 

HoNi),  Li-KiKR  L., Chicago. 

HuADWKLL,  jAMf»  B., Chicago. 

BuowN,  Taylor  E., Chicago. 

HiRNiiAM,  Tklford, Chicago. 

HuRHouGiiH,  Benjamin  R.,     Edwardsville. 

Bi'iiRY,  William, Chicago. 

C/APKN,  ('iiARLES  L., BlooDiington. 

(/ATE,  Alhion, Chicago. 

Cn.\N<Eij,()R,  Ji'STr."*, Chicago. 

Daniki^,  Fran. '18  B., Chicago. 

Da  VIM,  IIeuhertJ., Chicago. 

Dknken,  CiiAULics  S., Chicago. 

1)i:n  r,  Thomas, Chicago. 

Du'KiNsoN,  J.  M., Chicago. 

DiiKW,  William  L., Urbana. 

I)yui:nkortii,  Philip  C., Chicago. 

Dyuenkouth,  William  IL, Chicago. 

Eastman,  Syi>nky  C, Chicago. 

K'^TAiiuooK,  Henry  I)., Chicago. 

FE^"rH^>^s  Jamf>*, Cliicago. 
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ILLINOIS.— Continued. 


Field,  Hem  AN  H., Chicago. 

Flower,  Jamb<  M., Chicago. 

FoLLANSBEE,  George  A., Chicago. 

FuRNEas,  William  Eliot, Chicago. 

Gartside,  John  M., Chicago. 

Gibbons,  John, Chicago. 

Goodrich,  Adams  A., Chicago. 

Gregory,  Stephen  S., Chicago. 

Grosscup,  Peter  S.  , Chicago. 

Hall,  Thomas  L., Chicago. 

Hamline,  John  H., Chicago 

Harding,  Charles  F., Chicago. 

Hebard,  Frederic  S., Chicago. 

Herrick,  John  J., Chicago. 

Hill,  Lysander, Chicago. 

HoLDON,  Jesse, Chicago. 

HuRD,  Harvey  B., Chicago. 

Ish AM,  Edward  S., Chicago, 

Jewett,  John  N., Chicago. 

JuN kin,  Francis  T.  A., Chioiigo. 

Kenna,  Edward  D.  , Chicago. 

Krauthoff,  L.  C, Chicago. 

Kretzinger,  George  W., Chicago. 

Lackner,  Francis, Chicago. 

Lawson,  William  C, Chicago. 

Lee,  Blewettt, Chicago. 

Levin.«on,  S.  O., •    .  Chicago. 

Loesc'H,  Frank  J., Chicago. 

Lowden,  Frank  O., Chicago. 

Mack,  Jilian  W,, Chicago. 

Manning,  William  J., Chicago. 

Martin,  Horace  H., Chicago. 

Martyn,  Cuauncey  W., Chicago. 

Mather,  Robert.      .    - Chicago. 

Merrick,  George  Peck, Chicago. 

Miller,  John  S  , Chicago. 

MoRAN,  Thom.\s  a., .  Chicago. 

Moses,  Adolph, Chicago. 

MrsfjRAVE,  Harrison,      Chicago. 

McCordic,  Alfred  E., Chicago. 

McElroy,  JohnH., Chicago. 

Offield,  Charli-2<  K., Chicago. 

Ogden,  Howard  N. , Chicago. 

O'Neill,  Hugh, Chicago. 


V,  «.jrii^:AJF  Siax  msbi^zzatz  .i^ 


'r-  .*  /,►•>  I ..  jr  A 

/'.  *4    :*  :    fc  ■i'^-'  H  . 

/'r*'*I/H        ro>:«i  :r:r: 


i> 


fc> >;,/>»  n' f      ,   ,   .   .              -   -  • 'rj=»r:i. 

|i,  HKtiu-    i  y.*^  ^ ■ 

\L- .  nHik    ^-  HS  \ •- 

fi:  >/'>*'    Kr.'wti::^ •  ii:: 

li/ >:/..'•*   Jlh-vitr  *.  .  •  ^ 

yj0,fkA   K;.x/,fc  L •  iicwr^. 

Hv/K/'-*  <^//yjb./A,  M;;-;y, •  ::ic»i;o. 

K'/**:'.?!!*!^  Jm,:»  •- t  :.5c»irou 

ll'  !?»■**.  HAfcfcV •  hicaso. 

H'  "i-vfij^*,  Joifv  « «  hicago. 

^•^^h>i^  OfZ/KZ/fc  A-, Springfield. 

'^f'fVi,  Vy.KSK  If., Chicagou 

W^fVt,  jAMn  R, Champaign. 

hutunf,  AshfitM'  K., rhicagn. 

hntt'MKS,  K.  H Chicago. 

hMifii,  Ktf}MS  B I  UK  ITT, Chicago 

rjAMt,  MiJiitrri Chicago. 

hH^^MA^f,  JfiJtMAN  U'., Chicago. 

'I  i.*.'.f.v,  lloiu'.K  K*:nt, Chicago. 

Vhhmks,  LijUfY  l).f Chicago. 

I'lioKMoN,  ('MAiu.f>8., Chicago. 

Towij,,  lliAitv  H.,      Chicago. 

Cm.mw,  |''Hi:nKiiic, Chicago. 

ViioMw,  (uMii.yM  K., Chicago. 

W^ij.,  <ii,oiu.j<;  VV., Du  Quoin. 

VV^KN  i,f.i,K,  (iw»iu»K  W., Chicago. 

VVammii  iim:,  Wii.mam  I)., Chicago. 

VVi<<io,  I)AVif)H., Chicago. 

VVixt,  Hn\  () Chicago. 

WiiM  I.I  11,  Ahtimu  I)ANA, Chicago. 

Win  Mom:,  JniiN  II., Chicago. 

\Vit.i.\iii»,  (iKniuiF. (*hicago. 

Wii.i.utn,  NoitMAN  P.,      Chicago. 

NVii.i.ivMH,  K.  |» (lalesburg. 

/ijHi.i;u,  Sh.minu Chicago. 


r 
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INDIAN  TERRITORY. 


Jackson,  Clifpobd  L., Muskogee. 

Yancey,  David  W., Muskogee. 


INDIANA. 


Beauchamp,  Robert  B., Tipton. 

Bbadfobd,  CHE9TEB, Indlanapolis. 

Bbady,  Abthub  W., Muncie. 

Bbeen,  William  P.,     Fort  Wayne. 

BuBKE,  Fbank  B., Indianapolis. 

Bushnell,  Williams., Monticello. 

Butleb,  Noble  C, Indianapolis. 

Cady,  Fbbdebick  W., ■    .  Indianapolis. 

Cabson,  John  F., Indianapolis. 

Chambebs,  Smiley  N.,     Indianapolis. 

Clapham,  WiiiLiAM  E., Bloomington. 

Clabke,  GeobgeE., South  Bend. 

Daniei^,  Edwabd, Indianapolis. 

Davis,  Sydney  B., Indianapolis. 

Davis,  Theodobe  P., Indianapolis. 

DeMotte,  Mabk  L., Valparaiso. 

Dye,  John  T., Indianapolis. 

Elliott,  Wiluam  F., Indianapolis. 

Evans,  Rowulnd, Indianapolis. 

Faibbanks,  Chables  W., Indianapolis. 

Fesleb,  J AMEB  William, Indianapolis. 

Fbaseb,  Daniel, Fowler. 

Fbey,  Philip  W., Evansville. 

GooDBiCH,  James  P., Winchester. 

Gould,  John  H., Delphi. 

Hammond,  Edwin  P., La  Fayette. 

Hawkins,  Rosooe  O., Indianapolis. 

Hebod,  William  Pibtle, Indianapolis. 

Inoleb,  Fbancis  M., Indianapolis. 

Jameson,  Ovid  B.,     Indianapolis. 

Joss,  Fbedebick  A., Indianapolis. 

Keen,  John  W., Indianapolis. 

Ketcham,  William  A., Indianapolis. 

Lesh,  U.  S., Huntington. 

LocKWOOD,  ViBGUi  H., Indianapolis. 

MABTINDAI.E,  Chables, IndianapoUs. 

Milleb,  Chables  W., Goshen. 

MoNTGOMEBY,  OscAB  H., Seymour. 

MooBEB,  Chables  W., Indianapolis. 


• 
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INDIANA.—Continiied. 

MooREs,  Merrill^ Indianap  lis. 

Morris,  John,  Jr., .    .  Port  Wayne. 

Morris,  Nathan, '.    .    .    .  Indianapolis. 

My£RS,  Quincy  a., Logannport. 

Newberger,  Louis, Indianapolis. 

Noel,  James  AV., Indianapolis. 

Palmer,  Tri'man  F., Monticell>. 

Penfield,  Vf\  L.  (State  Dep't,  Washington,  D.C.),  Auburn. 

Pickens,  Samuel  O., Indianapolis. 

Pickens,  William  A., Indianapolis. 

Reinhard,  Georgp:  L., Bloomington. 

Rogers,  William  P., Bloomington. 

R(JSE,  James  E., Auburn. 

Sayler,  Samuel  M., Huntington. 

Sellers,  Emory  B.,  Monticello. 

Smith,  Alonzo  Greene, Indianapolis. 

Smith,  Charlis  W., Indianapolis. 

Spencer,  Charles*  C, Monticello. 

Stevenson,  Elmer  E., ...  Indianapolis. 

Stuart,  William  V., La  Fayette. 

Swan,  Elbert  M  ,      Rockport. 

Taylor,  R.  S., Fort  Wayne. 

Taylor,  William  L., Indianapolis. 

Vinton,  Henry  H.,      La  Fayette. 

Ward,  Wilbert, South  Bend. 

Whitcomb,  Larz  a., Indianapolis. 

Wjlllvms,  John  G., Indianapolis. 

Wilson,  John  R., Indianapolis. 

Woollen,  Evans, Indianapolis. 


IOWA 


Allison,  William  B., Dubuque. 

BuRK,  W.  D., Muscatine. 

Canad.vy,  Walter, Boone. 

CLKiGETT,  John, Mason  City. 

0)LE,  C.  C, Des  Moines. 

Craig,  John  E., Keokuk. 

Crosby,  Jam i-y  O., Garnavillo. 

Cummins,  A.  B Des  Moines. 

Davis,  Jami<>«  C Keokuk. 

Deery,  John, Dubuque. 

Devitt,  J.  F., Muscatine. 

DiLLE,  John  I., Des  Moines. 
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IOWA. — Continued.  * 

Dudley,  C.  A., Dee  Moines. 

Du>'C0MBE,  John  F., Fort  Dodge. 

Eaton,  W.  L., Osage. 

Erickson,  W.  L., Sioux  City. 

Gregory,  Charles  Noble Iowa  City. 

Guernsey,  Nathaniel  T., Des  Moines. 

Haines,  Robert  M., Grinn*  11. 

Henderson,  D.  B., Dubuque. 

Hunter,  Robert, Sioux  City. 

KiNNE,  L.  G., . Dea  Moines. 

Knight,  W.  J., Dubuque. 

Lon(jueville,  J.  C, Dubuque. 

MoFFiT,  John  T., Tipton. 

McCarthy,  J.  J., Dubuque. 

McClain,  Emlin, Iowa  City. 

McCoNLOGUE,  James  H., Mason  City. 

McNeit,  William,     . Ottumwa. 

Parsons,  James  M., Rock  Rapids. 

QuARTON,  Wn.LiAM  B., Algoma. 

Reed,  H.  T., Cresco. 

R1CHARD8,  Harry  S., Iowa  City. 

Roberts,  W.  J., Keokuk. 

Seevers,  George  W., Oskaloosa. 

Sherwin,  John  C, Mason  City. 

Shiras,  Oliver  P., Dubuque. 

Stillman,  Walter  S.,  , Council  Bluffs. 

Swetting,  Ernest  V., Algona. 

Swisher,  A.  E., Iowa  City. 

Wade,  M.  J., Iowa  City. 

YouNKER,  B-  A., Des  Moines. 

KANSAS. 

Campbell,  Philip  P., Pittsburgh. 

Eckstein,  O.  G., Wichita. 

Green,  J.  W., Lawrence. 

Higgins,  William  E.  , Lawrence. 

Holt,  William  G. , Kansas  City. 

Martin,  I*rank  L., Hutchinson. 

MiLLiKEN,  John  D., McPherson. 

Moore,  J.  McCabe, Kansas  City. 

Smith,  Charles  B., Topeka. 

W^aggener,  Balie  p., Atchison. 

Wall,  Thomas  B., Wichita. 

Whiteside,  Houston, Hutchinson. 

Williams,  Charles  M., Hutchinson. 
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KENTUCKY. 

Allen,  John  R., LeziDgton. 

Allen,  Lafon, LouiBville. 

Barr,  John  W Louisville. 

Baskin,  John  B., Louisville. 

Bruce,  Helm, Louisville. 

Bullitt,  Thomas  W., Louisville. 

BLT.LITT,  WeLLLAM  MARSHALL, LoUlBVille. 

Dembitz,  Lewis  N., Louisville. 

Ellis,  W.  T., Owensboro. 

Gilbert,  George  G., Shelby villc. 

Grubbs,  Charles  S.,     Louisville. 

Harris,  W.  O., Louisville. 

Helm,  James  P., Louisville. 

HuGHis,  D.  H., ,    .    .    .    .  Morganfield. 

KoHN,  Aaron, Louisville. 

Macpherson,  Ernest, Louisville. 

Marshall,  Burwell  K., Louisville. 

Morton,  J.  R., Lexington. 

McDermott,  Edward  J., Louisville. 

Pirtle,  Jambs  S., f^uisville. 

Ray,  Charles  T.,      Louisville. 

Sherley,  Swagar., Louisville. 

Stone,  Henry  L., l^uisville. 

Thum,  William  War\^^ck, Louisville. 

Toney,  Sterling  B., Louisville. 

Trabue,  E.  F., Louisville. 

Watts,  William  W., Louisville. 

Webb,  George  C,     Lexington. 

LOUISIANA. 

Alexander,  Taliaferro, Shreveport. 

Benedict,  W.  S., New  Orleans. 

Brice,  Albert  G., New  Orleans. 

Caffery,  Donelson, Franklin. 

Dart,  Henry  P., New  Orleans. 

Denegre,  George, New  Orleans. 

Denegre,  Walter  D.,     New  Orleans. 

Farrar,  Edgar  H., New  Orleans. 

Flora NCE,  Ernest  T., New  Orleans. 

Foreman,  Benjamin  Rice, New  Orleans. 

Hall,  Harry  H., New  Orleans. 

Hart,  W.  0., New  Orleans. 

Hot^t:,  William  Wirt, New  Orleans. 
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L0UI8I A  N  A.— Ck)iitinued. 


Hunt,  Cableton, Xew  Orleans. 

EisRNAN,  Thomas  J., Baton  Rouge. 

Kbuttschnitt,  Ernest  B., New  Orleans. 

LEGEKDBEy  Jambs,     New  OrleaDs. 

Mabb,  Bobebt  H.,  Jb., ■   .  New  Orleans. 

Mebbick,  Edwin  T., New  Orleans. 

McCloskey,  Bebnabd, Xew  Orleans. 

ILosTy  Emile, .  New  Orleans. 

MAINE. 

Appleton,  Fbedebick  H.,  .    .    .* Bangor. 

Belcher,  S.  Cliffobd, Farmington. 

BiBD,  Geoboe  E., Portland. 

Cook,  Chables  Sumneb, Portland. 

Emeby,  LucrLLTcs  A., Ellsworth. 

Hale,  Clabence,  . Portland. 

Hamlin,  Chables Bangor. 

Hamlin,  Hannibal  £., Ellsworth. 

HiGGiNS,  Fbank  M.,      Limerick. 

Libby,  Chables  F., Portland. 

LnTLEFiELD,  Chables  E.  , Rockland. 

Madioan,  John  B., Houlton. 

PETEB8,  John  A., Bangor. 

Powers,  Fbedebick  A., Koulton. 

Skelton,  William  B.,     Lewiston. 

Snow,  David  W., Portland. 

Stbout,  Sewall  C, Portland. 

Symonds,  Joseph  W., Portland. 

Wilson,  F.  A., Bangor. 

WiswELL,  Andbew  P.,     Ellsworth. 

WooDABD,  Chablis  F., Bangor. 

Woodman,  Edwabd,     Portland. 

MARYLAND. 

Adkins,  William  H., Easton. 

I  Alexandeb,  Julian  J., Baltimore. 

Babboll,  Hope  H., Chestertown. 

Bebnabd,  Richabd, Baltimore. 

Bona PABTE,  Chables  J.,     Baltimore. 

Bbantly,  William  T., Baltimore. 

Bbiscoe,  John  P., Prince  Frederick. 

Bbown,  Stewabt, Baltimore. 

BrcKLEB,  William  H., Baltimore. 
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MARYLAND.— Continued. 

Carey,  Francis  K., Baltimore. 

CowEN,  John  K., Baltimore. 

Cross,  E.  J.  D., Baltimore. 

Dawkins,  Walter  I., Baltimore. 

Dawson,  William  H., Baltimore. 

DiNNEEN,  John  H., Baltimore. 

Gaither,  George  R.,  Jr., Baltimore. 

Gan.s,  Edgar  H., Baltimore. 

Gregg,  Maurice, Baltimore. 

Harlan,  Henry  D  , Baltimore. 

Harley,  Charlis  F., Baltimore. 

Hayes,  Thomas  G., Baltimore. 

Henderson,  Robert  R., Cumberland. 

HiNKLEY,  John, Baltimore. 

HiSKY,  Thomas  Foley, Baltimore. 

HouLTON,  Samuel  C, Baltimore. 

Howard,  Charles  Morris, Baltimore. 

Hughes,  Thomas, Baltimore. 

Knott,  A.  Leo, Baltimore. 

Leakin,  J.  Wilson, Baltimore. 

Lowndes,  Lloyd, Cumberland. 

Mack  ALL,  Thomas  B., Baltimore. 

Makbury,  William  L., Baltimore. 

Miles,  Joshua  W.  , Princess  Anne. 

Mitchell,  John  H. ....  La  Plata. 

Morris,  Thomas  J., Baltimore. 

MuLLiN,  Michael  A., Baltimore. 

McCoMAS,  LouLs  K., Hagerstown. 

Page,  Henry, Princess  Anne. 

Perkins,  William  H.,  Jr., .  Baltimore. 

Phelps,  Charles  E., Baltimore. 

PoE,  John  Prentiss, Baltimore. 

PuRNELL,  Clayton, Frostburg, 

Richmond,  Benjamin  A., Cumberland. 

Robinson,  Ralph, Baltimore. 

Robinson,  Thomas  H., Bel  Air. 

RoGERiJ,  Robert  Lyon, Baltimore. 

Sams,  Conway  W\, Baltimore. 

Schmxxker,  Samuel  D., Baltimore. 

Sharp,  George  M., Baltimore. 

Sloan,  DA^^D  W., Cumberland* 

Smith,  Beverly  W., Baltimore. 

Steuart,  Arthur Baltimore. 

STocKBRiDCiE,  Henry, Baltimore. 


MEMBERS.  173 


MARYLAND.— Continued. 


Thomas,  William  S., Baltimore. 

Ubner,  Milton  Q., '. Frederick. 

Yen  ABLE,  BicHABD  M., Baltimore. 

Walsh,  William  E., Cumberland. 

Walter,  M.  R., Baltimore. 

Warfield,  Edwin, Baltimore. 

Waters,  J.  S.  T., Baltimore. 

Whitelock,  George, Baltimore. 

Williams,  Henry  W., Baltimore. 

Williams,  Stevenson  A. , Bel  Air. 

Willis,  George  R., Baltimore. 

Wilmer,  L.  Allison, La  Plata. 

Wirt,  John  S.  , Elkton. 

MASSACHUSETTS. 

Adams,  Walter, So.Framingham. 

Allen,  Frank  D., Boston. 

Ames,  James  Barr, Cambridge. 

Anderson,  George  W., Boston. 

Appleton,  John  H., Boston. 

Bacon,  George  A., Springfield. 

Barnes,  Charles  B.,  Jr., Boston. 

Beale,  Joseph  Henry, Cambridge. 

Bell,  C.  U., Andover. 

Bennett,  S.  C, Boston. 

BiGELOw,  Melville  M., Boston. 

Brandeis,  Louis  D., Boston. 

Brannan,  J.  Doddridge, Cambridge. 

Brooks,  Francis  A., Boston. 

Bullock,  A.  G., Worcester. 

Bumpus,  Everett  C, Boston. 

Carver,  Eugene  P., Boston. 

Champlin,  Edgar  R., Boston. 

Chandler,  Alfred  D., Boston. 

Clapp,  Robert  P., Lexington. 

Clark,  I.  R., Boston. 

Clifford,  Charles  W., New  Bedford. 

CooLiDGE,  William  H., Boston. 

CoPELAND,  Alfred  M., Springfield. 

Corcoran,  John  W., Boston. 

Cotter,  James  E., Boston. 

Crapo,  William  W., New  Bedford. 

Crocker,  George  G., Boston. 
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MASSACHUSETTS.— Gondnaed. 

Cunningham,  F&ederic, Boston. 

Dabney,  L.  S., Boston. 

Dana,  William  S., Turner's  Falls* 

Davis,  John, Lowell.    • 

Davis,  Simon, Boston. 

Dewey,  Henry  S., Boston. 

Dickinson,  M.  F., Boston. 

Dellaway,  W.  E.  L., Boston. 

Dodge,  Fbedebic, Boston. 

Ernst,  George  A.  O., Boston. 

FAI.L,  George  Howard, Maiden. 

Fish,  Frederick  P. Boston. 

Foster,  Alfred  D., Boston. 

Foster,  Reginald, Boston. 

Fox,  Jabez Boston. 

French,  William  B., Boston. 

Gallagher,  Charles  T. , Boston. 

Gargan,  Thomas  J., Boston. 

GiDDiNGS,  Charles, GreatBarrington. 

Goodwin,  Frank, Boston. 

Gray,  John  C, Boston. 

Greene,  Frederick  L., Greenfield. 

Hall,  Bordman, Boston. 

Haskell,  Frederick  F., Boston. 

Hemenway,  Alfred, Boston. 

Howe,  Elmer  P., Boston. 

Hunt,  Freeman, Boston. 

HuRLBLTT,  Henry  F., Lynn. 

Jennings,  Andrew  J., Fall  River, 

Johnson,  Benjamin  N., Boston. 

Jones,  Leonard  A., Boston. 

Keith,  Ira  B., Lynn. 

Kellen,  William  V., Boston. 

Ladd,  Babson  S., Boston. 

Ladd,  Nath.  W., Boston. 

Lamb,  Samuel  O., Greenfield. 

Morse,  Godfrey, Boston. 

Morse,  Robert  M., Boston. 

Mi^nroe,  William  A., Boston. 

Myers,  James  J., Boston. 

McEvoY,  John  W., Lowell. 

Olney,  Richard, Boston. 

Parker,  Edmund  M., Boston. 

Payson,  Edward  p., ^oston* 


1 
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MINNESOTA.-Continued. 

TiGHE,  Ambbose, St  Paul. 

Whelan,  Balph, Minneapolis. 

Young,  George  B., St  Paul. 

MISSISSIPPI. 

BowBBS,  E.  J., Bay  St  Louia. 

HowBT,  Charles  B.  (Waahington,  D.  C),  •   •   •  Oxford. 

Montgomery,  M.  A., Oxford. 

SoMERYiLLE,  Thomas  H., University. 

Thoicpson,  B.  H., Jackson. 

MISSOURI. 

AiiiiEN,  Clarles  Claflin, St.  Louis. 

Ashley,  Henry  D., Kansas  City. 

Bakewell,  Paul, St.  Louis. 

Baix,  B.  E., Kansas  City. 

Barclay,  Shepard, St  Louis. 

Bates,  Charles  W., St  Louis. 

Blair,  Albert, *  .    .  St  Louis. 

Blair,  Jameb  L., St  Louis. 

Boyle,  Wilbur  F., St  Louis. 

Bryan,  P.  Taylor, St  Louis. 

Charles,  Benjamin  H., St  Loub. 

Christie,  Harvey  L., St  Louis. 

Clarke,  Enos, St  Louis. 

Cochran,  ALEXAin>ERG., St  Louis. 

Curtis,  William  S., St  Louis. 

Dean,  O.  H., Kansas  City. 

DoBSON,  Charles  L., Kansas  City. 

Donaldson,  William  R, St  Louis. 

Douglas,  Walter  B., St  Louis. 

Eliot,  Edward  C, St  Louis. 

Finkelnburg,  G.  a., St  Louis. 

FissE,  William  E., St  Louis. 

Fowler,  A.  C, St  Louis. 

Gantt,  James  B., Jefferson  City. 

Gibson,  James, Kansas  City." 

Hagerman,  Frank, Kansas  City. 

Hagerman,  James, St  Louis. 

Habklesb,  James  H., Kansas  City. 

Hitchcock,  Henry, St  Louis. 

Holmes,  Daniel  B., KaniiasCity. 
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JuDSON,  Frederick  N., St  Louis. 

Karnes,  J.  V.  C, Kansas  City. 

Kehr,  Edward  C, St  Louis. 

King,  S.  H., St  Louis. 

Klein,  Jacob,     St  Louis. 

Ladd,  Sanford  B., Kansas  City. 

Lathrop,  Gardiner, Kansas  City. 

Lawson,  John  D.,     Columbia. 

Lehman,  Fred.  W., St  Louis. 

LlONBEROER,  ISAAC  H., St  Louis. 

Madill,  George  A.,     St  Louis. 

Major,  Samuel  C, Fayette. 

McKeighan,  John  E., St  Louis. 

McLane,  James  A., Kansas  City. 

McLeod,  W.  D., Kansas  City. 

Nagel,  Charles, St  Louis. 

New,  Alexander, Kansas  City. 

Noble,  John  W., St  Louis. 

Ottopy,  L.  Frank, St  Louis. 

Palmer,  Clarence  S., .  Kansas  Ci^. 

Perry,  William  C,     Kansas  City. 

Philips,  John  F., Kansas  City. 

Pratt,  Wallace, Kansas  City. 

Robertson,  George, Mexico. 

Robinson,  Waltour  M., Jefferson  City. 

Sebree,  Frank  P., Kansas  City. 

Sebree,  George  M., Springfield. 

Sherwood,  Adiel,     St  Louis. 

Spencer,  Selden  P.,     St  Louis. 

Taussig,  James, St  Louis. 

Thayer,  AmosM.,     St  Louis. 

Thompson,  William  B., St  Louis. 

TiCHENOR,  Charles  O., Kansas  City. 

Titub,  Frank, Kansas  City. 

Trimble,  J.  McD., Kansas  City. 

Ward,  Clarence  C.  ,     ...  St  Louis. 

Ward,  Hugh  C, Kansas  City. 

WiLFLEY,  Lebbeus  M., St  Louis. 

Withrow,  James  E.,     St  Louis. 

Wood,  John  M., St  Louis. 

WuRDEMAN,  G.  A., St.  Louis. 


180  AMERICAN   BAR  ASSOCIATION. 

MONTANA. 

Cotter,  John  W., Butte. 

Dixon,  William  W., Butte. 

Sanders,  James  U., Helena. 

Sanders,  Wilbur  F., Helena. 

ScALLON,  Wn.LiAM, Butte. 

NEBRASKA. 

Ames,  John  H., Lincoln. 

Baldridoe,  Howard  H., Omaha. 

Bartlett,  Edmund  M., Omaha. 

Baxter,  Irving  F., Omaha. 

Blackburn,  Thomas  W., .    .  Omaha. 

Breckenridoe,  Ralph  W., Omaha. 

Breen,  John  P., Omaha. 

Brooan,  Francis  A., Omaha. 

Corcoran,  George  F.,     York. 

CowiN,  J.  C, Omaha. 

Deweese,  J.  W., Lincoln. 

Dundey,  Charles  L., Omaha. 

Eloutter,  Charles  S., Omaha. 

Geisthardt,  Stephen  L., Lincoln. 

Greene,  Charles  J., Omaha. 

Greene,  Robert  J. , Lincoln. 

Hainer,  Eugene  J., Aurora. 

Hainer,  F.  G., Kearney. 

Hall,  Matthew  A., Omaha. 

Hartigan,  Michel  A.,     Hastings. 

Hastings,  W.  G.. Wilbur. 

Hatfield,  I.  H., Lincoln. 

HoRTON,  Richard  S., Omaha. 

KiNKAiD,  M.  P.,     O'Neill. 

Kretsinger,  E.  O.  ,   .   .  - Beatrice. 

Langdon,  Martin Omaha. 

Letton,  Charles  B., Fairbury. 

Mahoney,  Timothy  J., Omaha. 

M ANDERSON,  Charles  F., Omaha. 

Martin,  FRANcii*, Falls  City. 

Montgomery,  Carroll  S., Omaha. 

MuNOER,  W.  H., Fremont 

Mc€andle3s,  a.  D., Wymore, 

McHugh,  William  D., Omaha. 

McIntosh,  James  H., Omaha. 

Ogden,  Charljs, Omaha. 
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CyNETLL,  Harry  E.  , Omaha. 

Patrick,  Wilmam  R., Papillion. 

Pound,  RofiOOE, Lincoln. 

Prout,  F.  N., Lincoln. 

Raper,  John  B., Pawnee  City. 

Rbavib,  C.  F., Falls  City. 

Reebi^  Manoah  B., Lincoln. 

RiCKETTO,  Arnot  C.  , Lincoln. 

RoBBiNs,  C.  A., Lincoln. 

Sheean,  James  B., Omaha. 

Slabaugh,  W.  W., Omaha. 

Smith,  Howard  B., Omaha. 

Smyth,  Const ANTiNE  J., Omaha. 

Stubbs,  G.  W.,        Superior. 

Thuroton,  John  M., Omaha. 

Wakeley,  Arthur  C, Omaha. 

Wakeley,  Eleazer, Omaha. 

Wist,  Joel  W., Omaha. 

White,  Benjamin  T., Omaha. 

WiMON,  Henry  H., Lincoln. 

Woods,  Frank  H.  , Lincoln. 

WooLLEY,  Jamis  H., Qrand  Island. 

Woolworth,  James  M., Omaha. 

NEW  HAMPSHIRE 

Albin,  John  H.  , Concord. 

Batchellor,  Alberts., Littleton. 

Branch,  Oliver  £., Manchester. 

Burleigh,  Alvin,     ■    •    •  Plymouth. 

Burnham,  Henry  E.,  .    .       • Manchester. 

Burns,  Charles  H., Wilton. 

Chase,  Ira  A., Bristol. 

Colby,  James  F., Hanover. 

Cross,  David, Manchester. 

Eastman,  Samuel  C, Concord. 

Fellows,  Joseph  W., Manchester. 

Frink,  J,  S.  H.,  ...       Portsmouth. 

Streeter,  Frank  S.  , Concord. 

NEW  JERSEY. 

Applbgate,  John  S., Red  Bank. 

Bergen,  James  J., Somerville. 

Borcherling,  Charles, Newark. 
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Clevenoeb,  William  M., Atlantic  Ciiy, 

Ck)LiE,  Ebwabd  M., Newark. 

Dickinson,  S.  Meredith, Trenton. 

Dunn,  Michael, Patenon. 

Ely,  John  J.» Freehold. 

Emery,  John  R., Morristown. 

Fort,  J.  Franklin, Newark. 

Garrettson,  a.  Q.  , Jersey  City. 

GoBLE,  L.  Spencer, Newark. 

GooDELL,  Edwin  B., Montdair. 

Grant,  Alexander,  Jr., Newark. 

Grey,  Samuel  H., Camden. 

Hamill,  Hugh  H., Trenton. 

Hardin,  John  B.  , Newark. 

Hartshorne,  Charles  H., Jersey  City. 

Hutchinson,  Barton  B., Trenton. 

Eeasbey,  Edward  Q.  , Newark. 

Lanninq,  William  M., Trenton. 

Lyon,  Adrian, Perth  Amboy. 

McCarter,  Robert  H., Newark. 

Parker,  Cortlandt, Newark. 

Parker,  Frederick, Freehold. 

Parker,  R.  Wayne, Newark. 

PiNTARD,  William, Red  Bank. 

RiKER,  Adrian, Newark. 

Shipman,  George  M., Belvidere. 

Strong,  Alan  H., New  Bronewick. 

Swayze,  Francis  J., Newark. 

Terrell,  William  J., Burlington. 

Vroom,  Garret  D.  W., Trenton. 

Weart,  Spencer, Jersey  City. 

Wilson,  Woodrow, Piinoeton. 

Woodruff,  Robert  8. , Trenton. 

NEW  MEXICO. 

Catron,  Thomas  B., Santa  Fe. 

NEW  YORK. 

Abbott,  Everett  V., New  York. 

Ashley,  Clarence  D., New  York. 

AuB,  Theodori^ New  York. 

Bacon,  Selden, New  York. 
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NEW  YOBK.^Continaed. 

Babtlbtt,  John  P., New  York. 

Bell,  Clabk, New  York. 

Benkdict,  Robert  D., New  York. 

BiNNEY,  Uabold, New  York. 

BiscHOPF,  Heney,  Jb., New  York. 

Bbowk,  Addison, New  York. 

Bruno,  Richards  M., New  York. 

Buchanan,  Charles  J., Albany. 

BuRDicK,  Francis  M., New  York. 

Burr,  Charles  L.,    ....•• New  York. 

Butler,  Charles  Henry, New  York. 

Butler,  William  Allen, New  York. 

Butler,  William  Aixen,  Jr., New  York. 

Button,  William  H., New  York. 

Byrne,  James, New  York. 

Callaghan,  Alexander  J.  A., New  York. 

Carpenter,  Jambs  £., New  York. 

Carter,  James  C, New  York. 

Carter,  Walter  8., New  York. 

Chase,  George, New  York. 

Choatb,  Joseph  H., New  York. 

Clark,  Martin, Buffalo. 

CocKRAN,  W.  BouRKE,     New  York. 

Collier,  M.  Dwioht, New  York. 

Cxx>K,  William  W., New  York. 

CuNNEEN,  John, Bafialo. 

Danaher,  Franklin  M., Albany. 

Davies,  Julian  T., New  York. 

Da  vies,  Wiixiam  Gilbert, New  York. 

Davis,  Vernon  M., New  York. 

Deering,  James  A.,  .   .  New  York. 

*  Denison,  Howard  P., Syracuse. 

Depew,  Chauncey  M., New  York. 

Dike,  Norman  S.,     New  York. 

Dillon,  John  F., New  York. 

Dos  Pasbos,  John  R., New  York. 

Doty,  Spencer  C, New  York. 

Dougherty,  J.  Hampden, New  York. 

Doyle,  Louis  F., New  York. 

DuELL,  Charles  H., New  York. 

Dutton,  John  A., New  York. 

Dyer,  Richard  N., New  York. 

EwiNO,  Hampton  D., Yonkers. 
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KEW  YORK— Continaed. 

Feabons,  Geoboe  H., New  York. 

FiEBO,  J.  Newton, Albany. 

Fleibchmann,  Bimon, Baffklo. 

Forbes,  Francis,    .   .  ■ New  York. 

Foster,  Roger, New  York. 

Fox,  Austen  Q., New  York. 

Garland,  David  S., Northport 

GiBBS,  Clinton  B., Buffalo. 

GiFFORD,  LiviNGflTON, New  York. 

GiLLBN,  William  W., Jamaica. 

Gleabon,  John  H., Albany. 

GooDELLE,  William  P., Syracuse. 

Grinnell,  W.  Morton, New  York. 

Griggs,  John  W., New  York. 

Guthrie,  William  D., New  York. 

Uaweb,  Gilbert  Ray, New  York. 

Hawkebworth,  R.  W., New  York. 

Ueermance,  Martin, Poughkeepsie. 

Herendeen,  Edward  G., Elmira. 

HoADLEY,  George, New  York. 

HoRNBLOwER,  William  B., New  York. 

Uotchkiss,  William  Horace, Buffalo. 

HoYE,  Stephen  M., Brooklyn. 

Hubbard,  Harry, New  York. 

Hubbard,  Thomas  H., New  York. 

Huffcut,  E.  W., Ithaca. 

HuQHts,  Charles  E., New  York. 

Hull,  George  S., Buffalo. 

Inqalsbe,  Grenville  M., Sandy  Hill. 

Irvine,  Frank, Ithaca. 

Isaacs,  M.  S., New  York. 

Jacob,  Efhraim  A., New  York. 

Jellinek,  Edward  L., Buffalo. 

Johnston,  Thomas  J., New  York. 

JoLiNE,  Adrian  H., New  York. 

Jones,  W.  Martin, Rochester. 

Keener,  William  A., New  York. 

Kellocjg,  L.  Laflin, New  York. 

Kenyon,  William  H., New  York. 

Kiddle,  Alfred  W., New  York. 

Kilvert,  Thomas, New  York. 

KiRLTN,  J.  Parker, New  York. 

Eix)CK,  George  S., Utica. 
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NEW  YORK.— Coniiiiued. 


Knox,  Charles  H., New  York. 

Lambertok,  C.  L., New  York. 

Leavitt,  John  Brooks, New  York. 

Levis,  Howard  C, Schenectady. 

Lindsay,  William, New  York. 

Logan,  Walter  S., New  York. 

MacFarland,  W.  W., New  York. 

MiLBURN,  John  G., Buffalo. 

Miller,  Peyton  F., Albany. 

Miller,  W.W New  York. 

MiLNOR,  M.  Cleiland,     New  York. 

Mitchell,  Charles  E., New  York. 

Moore,  John  Bassett, New  York. 

Moot,  Adelbert, Buffalo. 

Morse,  Waldo  G., New  York. 

MosE9,  Raphael  J New  York. 

Myers,  Nathaniel, New  York. 

McCooK,  John  J., New  York. 

McCrary,  a.  J., Binghamton. 

McKiNNEY,  William  M., North  port. 

McLean,  Donald,  ■• New  York. 

McNiTLTY,  William  D.  (New  York,  N.  Y.),   .    .  Saratoga  Springs. 

Nichoi^  George  L., New  York. 

NicoLSON,  John,  Jr., New  York. 

Norton,  Charles  P., Buffalo. 

Opdyke,  William  S., New  York. 

Ordronaux,  John, New  York. 

Osgood,  Howard  L.,     Rochester. 

Parker,  Alton  B., Kingston. 

Parmenter,  Roswsll  a., Troy. 

Pabhons,  Hinsdill, Schenectady. 

Perham,  Frederic  £., New  York. 

Petty,  Robert'D., New  York. 

Pierce,  WiNSLow  S., New  York. 

Potter,  Frederick,     New  York. 

Prime,  Ralph  E., Yonkera. 

Putnam,  Harrington, New  York. 

Quackenbush,  Jambs  L., Buffalo. 

Redding,  Joseph  D., New  York. 

Redding,  William  A., New  York. 

Rekveb,  Alfred  G.,     New  York. 

Rich,  Burdette  A., Rochester. 

Root,  Elihi', .  New  York. 
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NEW  YORK.— Continued. 

Russell,  Isaac  F., New  York. 

Scott,  James  L., .  Saratoga  Springs. 

Seymour,  Henky  H., Buffalo. 

Shack,  Ferdinand, New  York. 

Smith,  Nelson, New  York. 

Smith,  Sidney, New  York. 

Speir,  Gilbert  M.  , New  York. 

Stetson,  Francis  Lynde, New  York. 

Stillman,  Thomas  £., New  York. 

Sumner,  Edward  A., New  York. 

Taooart,  Rush, New  York. 

Taylor,  John  D.  , New  York. 

Thompson,  Seymour  D.  , New  York. 

Tompkins,  Hamilton  B., New  York. 

Trbmain,  Henry  E., New  York. 

Turner,  Herbert  B., New  York. 

Yanambe,  William, Newburgh. 

Van  Slyck,  George  F., New  York. 

Van  Slyck,  George  W., New  York. 

Van  Vechten,  A.  V.  W., New  York. 

ViEU,  Henry  A., New  York. 

ViLLARD,  Harold  G., New  York. 

Wadhams,  Frederick  E., Albany. 

Walker,  Albert  H., New  York. 

Ward,  Hamilton, ...  Bufialo. 

Ward,  Henry  Galbraith, New  York. 

Warner,  George  Copfing, New  York. 

Warner,  John  DeWitt,     New  York. 

Weeks,  William  R., New  York. 

Wetmorb,  Edmund, New  York. 

Wheeler,  Everett  P., New  York. 

Wbittaker,  Egbert, Saugertiee. 

Wilcox,  Ansley, BuflWo. 

WiLLCox,  David, New  York. 

Wing,  Henry  T., New  York. 

Wise,  John  S.  , New  York. 

Wollman,  Henry, New  York. 

NORTH  CAROLINA. 

Biggs,  J.  Crawford, Durham. 

Bridgebs,  John  L., Tarboro. 

BusBEE,  Fabius  H.  , Raleigh. 

Buxton,  J.  C, Winston. 
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Clbment,  L.  H., SaliBbary. 

Hill,  Thomas  N.  , Halifax. 

Patterson,  Lindsay, Winston. 

Phuden,  William  D., Edenton. 

Walker,?.  D., Charlotte. 

NORTH  DAKOTA. 

Austin,  James  M., Ellendale. 

BosABD,  James  H., Grand  Forks. 

Spalding,  Burleigh  Foi^om, Fargo. 


OHIO. 


Anderson,  James  H., Columbus. 

Blackford,  Aaron, Findlay. 

Bowler,  Robert  B.,     Cincinnati. 

Brice,  Herbert  L., Lima. 

BuBKET,  Harlan  F., Findlay. 

Burket,  Jacob  F., Findlay. 

Burrows,  J.  B., ■  Painesville. 

BuBHNELL,  T.  H., Cleveland. 

Cadwell,  JambsP., Jefferson. 

Calhoun,  Pat., Cleveland. 

Carr,  William  F., Cleveland. 

Clarke,  John  H., Cleveland. 

Collins,  James  H., Columbus. 

C0L9T0N,  Edward, Cincinnati. 

Cook,  E.  8.,     .   .  Cleveland. 

CuBHiNO,  William  R, Cleveland. 

Demfsey,  JamebH., Cleveland. 

DiCKM AN,  Franklin  J., Cleveland. 

Doyle,  John  H., Toledo. 

Durban,  Frank  A., Zanesville. 

Ferguson,  E.  A., Cincinnati. 

Ferris,  Aaron  A., Cincinnati. 

FoLLETT,  Alfred  Dewey, Marietta. 

FoLLETT,  Martin  Dewey, Marietta. 

Fuller,  Clifford  W., Cleveland. 

Garfield,  Harry  A., Cleveland. 

Garfield,  Jameb  R., Cleveland. 

Geddeb,  Frederick  L., Toledo. 

Goff,  Frederick  IL, Cleveland. 

GouLDER,  Harvey  D., Cleveland. 

Granger,  Moses  M., Zanesville. 
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OHIO.— Continued. 

Granobr,  Sherman  M., Zanesville. 

GiTNCKEL,  Lewis  B., Dajton. 

Hadden,  Alexander, Cleveland. 

Harmon,  Judson, Cincinnati. 

Harper,  Jacob  Chandler, Cincinnati. 

Harris,  Stephen  B., Bucyrus. 

Harrison,  Richard  A., Columbus. 

Henderson,  John  M., Clereland. 

Hepburn,  Charles  M., Cincinnati. 

Hineb,  Clark  B., Beliville. 

Hoadley,  George,  Jr., Cincinnati. 

Hopkins,  E.  H., Cleveland. 

HowLAND,  Paul, Cleveland. 

Hoyt,  James  H., Cleveland. 

Hunt,  Charles  J., Cincinnati. 

Hunt,  Samuel  F., Cincinnati. 

Jackson,  William  H,,     Cincinnati. 

Jahn,  Carl  G., Columbua 

James,  Francis  B., Cincinnati. 

Jelke,  Ferdinand,  Jr., Cincinnati. 

Johnson,  Homer  H., Cleveland. 

Johnson,  Simeon  M., Cincinnati. 

Jones,  Asahel  W., Youngsto^ 

Jones,  James  M., Cleveland. 

Jones,  Rankin  D., Cincinnati. 

Joseph,  Emil,     Cleveland. 

Kennon,  Newell  K., St  Clairaville. 

Kline,  Virgil  P., Cleveland. 

Lawrence,  James,  • Cleveland. 

Lewenthal,  a., Cleveland. 

Mackoy,  William  H., Cincinnati. 

Matthews,  C.  Bentley, Cincinnati. 

Maxweij.,  Lawrence,  Jr., Cincinnati. 

McMahon,  J.  Sprioo, DaytoD. 

NoRRis,  Myron  A., Youngstown. 

Parker,  Robert  S., Bowling  Green. 

Patterson,  M.  R., Columbus. 

Peck,  Hiram  D., Cincinnati. 

Quail,  Frank  A., Cleveland. 

Randall,  E.  O., Columbufl. 

Ranney,  Henry  C, Cleveland. 

Robertson,  CD., Cincinnati. 

Saltzgaber,  Gaylard  M., Van  Wert 
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OHIO.— Gontinoed. 

Sandebs,  W.  B., Cleyeland. 

Sayler,  John  Ryner, Cincinnati. 

Seney,  Henry  W., Toledo. 

Shaw,  B.  K., Marietta. 

Smedes,  John  Marshall, Cincinnati. 

Smith,  Alexander  L., Toledo. 

Smith,  Bufus  B., Cincinnati. 

Spear,  William  T., Coinmbna. 

Squire,  Andrew, Cleveland. 

Stewart,  Gilbert  H.,     Colnmbos. 

Stoehr,  Oscar, Cincinnati. 

Strong,  Edward  W., Cincinnati. 

SwAYNE,  Francis  B.  (New  York,  N.  Y.),    ...  Toledo. 

Taft,  William  H., Cincinnati. 

Taloott,  William  E., Cleveland. 

Tolles,  Shirley  H., Cleveland. 

Troup,  Jam£»  O., Bowling  Green. 

Wald,  GustavusH., Cincinnati. 

Warrington,  John  W., Cincinnati. 

Wheeler,  SethS., Lima. 

Williamson,  Samuel  £., Cleveland. 

WoRTHiNGTON,  WiLLiAM, Cincinnati. 

Young,  George  R., Dayton. 

OKLAHOMA  TERRITORY. 

Asp,  Hbnry  E., Guthrie. 

Hainer,  Bayard  T.,    ............  Perry. 

OREGON. 

Bean,  R.  S., Salem. 

Carey,  Charles  H., Portland. 

Moore,  F.  A., Salem. 

ScHNABEL,  Charles  J., Portland. 

PENNSYLVANIA. 

Andre,  John  K., Philadelphia. 

A 8HHUBST,  Richard  L., Philadelphia. 

Baer,  George  F.,  ...  .Reading. 

Bayard,  James  Wilson, Philadelphia. 

Beck,  James  M., Philadelphia. 

Bedford,  J.  Claude, Philadelphia. 

Berber,  Dimner, Philadelphia. 
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Bertolette,  Frederick, Mauch  Chank. 

BispHAM,  George  Tucker,     Philadelphia. 

Brightly,  F.  F., Philadelphia. 

Brown,  Francis  Shunk, Philadelphia. 

Brown,  J.  Hay, Lancaster. 

Brown,  John  A., Philadelphia. 

Brown,  John  Douglass,  Jr., Philadelphia. 

Bucher,  Joseph  C.  , Lewisbarg. 

BuDD,  Henry, Philadelphia. 

Burnett,  William  H., Philadelphia. 

Carson,  Hampton  L., Philadelphia. 

Chambers,  Francis  T., Philadelphia. 

Christy,  George  H., Pittsburg. 

CuYi^ER,  Thomas  DeWitt, Philadelphia. 

Dale,  Richard  C, Philadelphia. 

Dana,  Samuel  W., New  Castle. 

Dickson,  Samuel, Philadelphia. 

Duane,  Bus^xl, Philadelphia. 

Fenton,  Hector  T., Philadelphia. 

Fisher,  William  Kighter, Philadelphia. 

Fox,  E.  J., Easton. 

Fraley,  Joseph  C, Philadelphia. 

Geyelin,  Henry  Laussat, Philadelphia. 

Gilbert,  Lyman  D.  , Harrisburg. 

Given,  William  P., Columbia. 

Graham,  George  S., Philadelphia. 

Green,  Benjamin  W., Emporium. 

Griffith,  Warren  G.  , Philadelphia. 

Guthrie,  George  W., Pittsburg. 

Hall,  William  M.,  Jr., Pittsburg. 

Hammond,  W.  S., Altoona. 

Hargbst,  William  M., Harrisburg. 

Harrity,  William  F., Philadelphia. 

Hemphill,  Joseph, West  Chester. 

Hensel,  W.  U., Lancaster. 

HiESTER,  Isaac, Beading. 

HowsoN,  Charles, Philadelphia. 

HuEY,  Samuel  B., Philadelphia. 

Hunter,  Ernest  Howard, Philadelphia. 

Jayne,  H.  LaBarre, Philadelphia. 

Jones,  J.  Levering, Philadelphia. 
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APPENDIX. 


ADDRESS  OF  THE  PRESIDENT. 

OF  NEW  YORK,  NEW  YORK. 

Gentlemen  of  the  American  Bar  Association : 

We  have  gathered  here  to  hold  oar  twenty-fourth  annual 
meeting,  and,  first,  I  congratulate  you  upon  the  place  we  have 
chosen  for  our  assembly.  Not  alone,  or  chiefly,  because  of  its 
beautiful  surroundings,  of  the  clear  blue  above  us,  the  majestic 
mountains  that  bound  the  western  sky,  or  the  fair  city  that 
welcomes  us,  but  because  having  crossed  the  Mississippi,  tra- 
versed the  vast  plains  and  come  more  than  two  thousand  miles 
from  our  last  place  of  meeting  in  the  valley  of  the  Hudson,  we 
find  that  we  have  not  yet  reached  the  geographical  center  of 
the  continental  territory  of  the  United  States,  and,  as  the  extent 
and  magnificence  of  the  land  we  inhabit  is  thus  brought  home 
to  us,  we  feel  more  deeply  the  blessing  and  the  responsibility 
of  American  citizenship ;  we  appreciate  more  fully  the  dignity 
of  a  profession  that  has  for  its  study  the  laws  that  hold  the 
people  of  this  vast  empire  together :  laws,  too,  that  emanate 
from  the  people  themselves,  that  have  their  sole  force  and 
sanction  from  the  public  conscience  and  the  public  will.  The 
civil  law,  the  jtis  civile  of  the  Roman  Empire,  is  the  scientific 
embodiment  and  codification  of  the  rescripts  of  emperors  or 
the  decrees  of  senates,  in  the  framing  of  which  the  subjects 
and  people  of  that  empire  had  no  voice ;  the  jurisprudence 
which  it  is  the  object  of  our  Association  to  advance,  the  system 
of  laws  which  we  aim  to  improve,  is  the  embodiment  of  the 

*  _ 

experience  and  wisdom  of  the  whole  English-speaking  race, 
the  expression  of  the  will  of  the  communities  that  make  up 
the  people  of  a  mighty  nation.  There  is  no  subject  of  investi- 
gation more  worthy  the  exercise  of  an  enlightened  intelligence 
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or  more  befitting  the  thoughtful  attention  of  the  members  of  the 
profession  to  which  we  belong. 

The  constitution  of  our  Association  makes  it  the  duty  of 
the  President  to  communicate  in  his  annual  address  the  most 
noteworthy  changes  in  statute  law  on  points  of  general  interest 
made  in  the  seyeral  States  and  by  Congress  during  the  pre- 
ceding year. 

In  the  performance  of  this  duty  I  have  thought  I  could 
most  profitably  fulfill  the  intention  of  this  provision  by 
classifying  the  legislation  of  the  several  States  under  the  titles 
of  the  different  subjects  to  which  it  relates,  treating  it  col- 
lectively by  topics  rather  than  undertaking  to  give  an  abridg- 
ment of  the  changes  made  in  the  statutes  of  each  State 
separately  considered.  And  for  the  purposes  of  an  address, 
and  especially  one  to  be  delivered  within  a  reasonable  limit  of 
time,  it  has  seemed  to  me  most  expedient  to  set  forth,  as  briefly 
as  possible,  merely  the  substance  and  effect  of  that  legislation 
which  appeared  most  significant  and  characteristic  of  the 
tendency  of  public  thought  and  opinion  as  reflected  in  the 
statutes  passed  during  the  year ;  to  attempt  to  give  a  correct 
outline  of  the  most  important  parts  rather  than  a  complete 
abridgment  of  all  that  may  be  worthy  of  notice.  Further- 
more, a  complete  and  highly  useful  annual  comparative  sum- 
mary and  index  of  the  legislation  by  States  has  been  for 
some  years  published  towards  the  close  of  each  year  by  the  Kew 
York  State  Library,  under  the  directions  of  the  Regents  of 
the  University  of  that  State,  which  is  readily  accessible  to 
all,  and  surpasses  and  renders  quite  unnecessary  any  private 
efforts  in  the  direction  of  compiling  a  similar  digest 

Following  the  plan  I  have  suggested,  the  important  subjects 
affected  by  the  legislation  of  the  year  are  those  of  corporations 
and  trusts,  labor,  taxation,  municipal  ownership,  elections,  the 
administration  of  the  law,  civil  and  criminal  and  newly  created 
offences,  education,  the  laws  relating  to  marriage  and  the 
relation  of  husband  and  wife,  and  laws  upon  miscellaneous 
subjects,  for   the  regulation  of  those  matters  affecting  the 
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public  health,  morals  or  welfare  which  there  is  an  increasing 
tendency  to  bring  under  legislative  pontrol. 

Corporations  and  Trusts. 

Corporations  and  Trusts  have  continued  to  occupy  much 
legislative  attention.  The  incorporation  of  a  company  in  one 
State  solely  for  the  purpose  of  doing  business  elsewhere  is  not 
generally  looked  upon  with  favor  in  the  States  where  they  are 
intended  to  operate,  and  there  is  a  tendency  to  exact,  as  far 
as  possible,  the  same  guarantees  and  extend  the  same  control 
over  foreign  corporations  as  over  those  chartered  by  the  State 
where  they  do  business  and  even- to  hold  the  foreign  corpora- 
tion to  a  stricter  accountability. 

A  law  of  Indiana  enacts  that  every  foreign  corporation  doing 
business  in  that  State  shall  maintain  a  public  office  therein  for 
the  transaction  of  its  business,  and  shall  not  be  permitted  to 
mortgage,  pledge  or  otherwise  encumber  its  real  or  personal 
property  situated  in  the  State  to  the  injury  or  exclusion  of 
citizens  of  Indiana,  and  no  mortage  by  any  foreign  corpora- 
tion, except  railroad  and  telegraph  companies,  given  to  secure 
any  debt  created  in  any  other  State,  shall  take  effect  against 
citizens  of  Indiana  until  all  its  liabilities  due  to  any  person  or 
corporation  in  the  State  of  Indiana  at  the  time  of  recording 
such  mortgage  have  been  paid  and  extinguished. 

By  a  further  provision  of  the  same  act  every  foreign  corpora- 
tions now  or  hereafter  doing  business  in  the  State  of  Indiana 
must  file  a  copy  of  its  articles  or  certificate  of  incorporation 
and  pay  upon  the  proportion  of  its  capital  stock  represented 
by  its  property  and  business  in  Indiana,  incorporating  taxes 
and  fees  equal  to  those  of  similar  corporations  formed  under 
the  laws  of  that  State. 

Nevada  provides  for  the  filing  by  such  corporations  of  an 
annual  statement  of  their  business,  and  Wisconsin,  by  an 
amended  act,  a  statement  of  the  proportion  of  capital  stock 
represented  by  property  situated  within  that  State   for   the 
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purposes  of  taxation.  Similar  acts  to  the  foregoing  now  exist 
in  many  of  the  States. 

Any  foreign  life  insurance  company  which  unsuccessfully 
contests  any  claim  for  insurance  in  the  State  of  Colorado  must 
pay  to  the  successful  party  an  attorney's  fee  to  be  taxed  by 
the  court,  and  if  the  court  or  jury  shall  find  that  the  defense 
was  frivolous  or  interposed  for  delay,  shall  forfeit  an  amount 
not  to  exceed  twenty-five  per  cent,  of  the  recovery. 

Some  States  which  have  been  noted  for  the  great  liberality 
of  their  incorporation  laws  have  shown  a  tendency  to  greater 
strictness. 

West  Virginia  amends  her  statute  by  requiring  that  stock, 
except  for  the  purchase  by  mining  or  manufacturing  compa- 
nies of  property  for  corporate  use,  shall  not  be  disposed  of  by 
a  company  incorporated  in  that  State  for  less  than  par  without 
a  vote  of  three-fourths  of  the  stockholders,  and  a  large  increase 
is  made  in  the  annual  license  tax  for  the  right  to  do  business. 

And  New  Jersey,  by  a  supplement  to  her  laws,  imposes  an 
annual  franchise  tax  especially  directed  to  companies  not  carry- 
ing on  business  in  the  State,  and,  by  proclamation  of  the  Gov- 
ernor, under  date  of  March,  1901,  forfeits  the  charters  of  some 
six  hundred  corporations  for  the  non-payment  of  other  taxes 
already  imposed. 

Other  States  have  shown  a  tendency  to  relax  their  laws  in 
some  important  respects  in  order  to  retain  corporations  within 
their  own  borders.  With  this  end  in  view,  an  amendment  to 
the  laws  of  Rhode  Island  limits  the  liability  of  stockholders 
and  ofiicers  of  manufacturing  corporations  for  the  debts  or 
obligations  of  such  company,  to  the  shares  of  such  members 
paid  up  to  the  par  value  thereof,  and  repeals  the  sections  of 
the  old  law  requiring  the  filing  of  annual  returns  as  to  the 
value  of   property  and  the  amount  of  debts  and  liabilities. 

But  the  most  marked  advance  in  this  direction  is  seen  in  the 
enactments  of  the  last  legislature  of  New  York,  indicating  a 
distinct  change  in  the  policy  of  the  State,  and  a  purpose  to 
attract  incorporated  capital.     I  give  in  an  abridged  form  a 
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convenient  summary  of  the  new  laws  contained  in  a  publica- 
tion of  Mr.  Frank  White,  of  the  New  York  and  Albany  Bar. 
The  liability  of  stockholders  and  directors  is  restricted.  The 
incorporation  tax  has  been  reduced.  The  duty  of  filing  an 
annual  report,  the  omission  of  which  rendered  each  individual 
director  liable  for  all  the  debts  of  the  corporation,  has  been 
stricken  from  the  statutes,  and  a  report  is  only  required,  whether 
from  domestic  or  foreign  corporations,  on  the  written  request 
of  a  stockholder  or  creditor.  The  power  to  borrow  money  has 
been  enlarged,  and  a  corporation  is  permitted  to  borrow  as 
much  as  its  credit  and  security  will  permit,  without  reference 
to  the  amount  of  its  capitalization.  Proceedings  for  an  increase 
or  diminution  of  capital  stock  are  simplified.  Agreements  are 
authorized  for  pooling  stock  or  creating  voting  trusts,  and  the 
issue  of  certificates  of  beneficial  interest  in  lieu  of  stock 
deposited  with  the  trustee  and  the  purchasers  of  corporate 
mortgage  bonds,  are  protected  by  a  provision  that  a  mortgage 
given  by  the  corporation,  after  it  is  recorded  for  one  year 
and  the  interest  paid  thereon,  becomes  valid  notwithstand- 
ing irregularity  in  the  method  of  its  execution.  These  are 
some  of  the  most  significant  changes  in  the  laws  affecting  cor- 
porations in  the  State  of  New  York. 

It  indicates  a  gradual  change  of  public  sentiment  in  that 
community,  a  diminution  of  the  fear  and  jealousy  of  corporate 
wealth  and  influence,  which  led  to  many  enactments  hostile  to 
that  form  of  employing  capital  and  conducting  business. 
Experience  in  that  State  has  tended  to  show,  and  it  has  been  a 
matter  of  comment  that  has  doubtless  affected  public  opinion, 
that  the  great  corporations  seldom  attempt  to  secure  affirmative 
legislation  in  their  favor.  They  are  strong  enough  to  get  along 
without  legislative  aid;  what  they  most  frequently  wish  to 
avoid  is  legislative  interference.  They,  as  a  rule,  do  not  ask 
for  special  privileges,  but  oppose  the  special  burdens  and  re- 
strictions which  they  charge  are  inequitable  and  involve  an 
unjust  discrimination  against  themselves  and  tend  to  cripple 
their  proper  and  lawful  action.     And  it  must  certainly  be 
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admitted  that  wherever  class  legislation  has  crept  into  our  stat- 
ute books  during  the  past  decade,  it  has  not  been  in  faror  of 
corporations.  New  York,  recognizing  that  the  advantages  of 
conducting  many  business  enterprises,  especially  enterprises  of 
great  magnitude,  through  the  instrumentality  of  the  corpora- 
tion rather  than  by  individual  eflfort,  alone  or  in  partnership, 
and  indeed  the  impracticability  of  carrying  on  many  forms  of 
business  in  any  other  way,  have  made  the  corporation  a  per- 
manent institutioi^,  and  the  most  important  agency  in  conduct- 
ing modern  business  affairs,  has  frankly  adopted  the  policy  of 
encouraging  incorporation  under  her  own  laws,  on  the  ground 
that  corporate  capital  should  be  attracted  rather  than  driven 
from  the  State,  and  that  corporations  can  be  best  regulated, 
abuses  best  corrected  and  public  interests  best  protected,  by 
just,  fair  and  impartial  treatment  of  those  bodies  at  the  hands 
of  the  legislature. 

Somewhat  in  contrast  to  the  statutory  changes  in  New  York 
upon  this  subject,  may  be  placed  the  continuance  in  other 
States  of  the  legislation  intended  to  restrict  or  abolish  the  cor- 
porations which  may  be  classified  as  trusts. 

The  statute  of  Indiana  has  been  extended  so  that  all  agree- 
ments or  combinations,  whereby  any  party  or  corporation 
refuses  to  furnish  any  article  required  to  be  used  in  the 
manufacture  of  any  article  or  merchandise,  when  the  party  or 
corporation  can  furnish  the  same,  or  by  charging  more  than 
the  regular  and  ordinary  price  therefor,  and  all  arrangements, 
contracts  or  acts  made  for  the  purpose  of  compelling  any  man- 
ufacturer to  cease  the  manufacture  of  any  article  of  merchan- 
dise, or  to  close  down  or  go  out  of  business,  are  declared 
against  public  policy  and  void,  and  the  violation  of  the  act  by 
any  corporation  ip9o  facto  forfeits  its  charter,  and  its  violation 
by  any  individual,  as  director,  agent  or  otherwise,  is  made  a 
felony. 

By  an  amendment  to  a  former  act  it  has  been  made  unlaw- 
ful  in  Minnesota  to  enter  into  any  agreement,  trust,  combina- 
tion or  understanding  to  fix  the  price  of  any  article  or  com- 
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moditj,  or  to  maintain  said  price,  or  to  fix  the  amount  or  limit 
the  quantity  of  any  article  or  thing  whatsoever,  or  to  limit 
competition  by  refusing  to  buy  from  or  sell  to  any  person  or  cor- 
poration because  such  other  person  or  corporation  is  not  a  mem- 
ber of  or  party  to  such  combination,  or  to  boycott  or  threaten 
anyone  for  buying  from  or  selling  to  such  outside  parties,  and 
large  powers  are  conferred  upon  the  district  courts  of  the  State 
to  restrain  violations  of  the  law  by  injunction,  but  it  is  provided 
that  labor  organizations  shall  not  be  deemed  trusts  under  the  act. 
The  subject  of  trusts  has  entered  into  the  political  issues 
that  divide  parties  in  the  country,  and,'  as  might  be  expected 
in  such  case,  the  legislation  in  regard  to  them  partakes  some- 
what of  the  heat  engendered  by  political  discussion,  and  is 
liable  to  run  to  extremes.     It  is  difiicult,  for  example,  to  per- 
ceive any  reason  why  combinations  formed  for  the  purpose  of 
refusing  to  work  for  those  who  are  not  parties  to  such  combi- 
nation, or  for  fixing  the  price  and  preventing  competition  in 
labor,  which  is  one  of  the  chief  elements  of  the  cost  of  produc- 
tion  in  all  manufactured  articles,  and,  therefore,  one  of  the 
chief  elements  in  affecting  the  price  of  such  articles  to  the 
consumer,  should  be  exempted  from  the  prohibitions  of  the  act 
just  referred  to.     If  it  is  injurious  to  the  community  to  fix  the 
price  or  limit  the  production  of  any  commodity,  it  is  equally 
injurious  to  the  community  to  fix  the  price  and  limit  competi- 
tion in  the  labor  that  goes  to  its  production.     Time  and  expe- 
rience will,  doubtless,  show  the  expediency  of  modifying  much 
of  the  legislation  that  has  been  had  upon  this  difiicult  subject. 
It  is  a  striking  fact,  however,  that  while  thirty  States  of  the 
Union  have  adopted  stritigent  anti-trust  laws  within  the  past 
eleven  years,  yet,  during  the  same  period,  the  amount  of  cap- 
ital and  labor  employed  in  the  form  of  consolidated  incorpora- 
tion, to  which  that  name  is  usually  given,  has,  in  those  very 
States,  steadily  and  even  enormously  increased,  which  would 
seem  to  show  that  without  trenching  upon  rights  guaranteed  by 
the  constitutions  of  all  the  States,  the  abolition  of  that  form  of 
the  employment  of  capital  is  beyond  the  reach  of  legislative 
power. 
14 
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Labor. 

The  laws  passed  during  the  year  relating  to  labor  continue 
to  exhibit  the  strong  disposition  to  favor  the  working  classes 
which  has  been  for  so  many  years  a  marked  feature  of  our 
legislation. 

California,  Minnesota  and  Utah  have,  by  stringent  laws, 
provided  that  eight  hours  shall  constitute  a  day's  work  on  all 
public  works  or  contracts,  and  an  act  of  the  Montana  legisla- 
ture has,  in  the  case  of  mining  operations,  so  far  as  under- 
ground work  is  concerned,  applied  the  eight-hour  limit  of  the 
working  day  to  individual  employers  as  well  as  corporations,  with 
a  criminal  penalty  for  a  violation  of  the  law.  This,  although 
following  precedents  already  existing  in  previous  legislative  or 
in  constitutional  provisions,  is  a  noteworthy  incident,  for  it  would 
appear  that  if  the  legislature  can  prescribe  the  hours  of  labor 
between  the  individual  employer  and  employee  in  regard  to  the 
work  involved  in  one  sort  of  private  enterprise,  it  will  suggest 
and  facilitate  an  advance  to  the  position  that  the  legislature 
can  prescribe  the  hours  of  work  in  all  private  contracts  for 
labor  of  any  kind. 

The  Colorado  Eight-hour  Law,  so-called,  passed  in  1899, 
has  been  held  invalid  by  the  Supreme  Court  of  the  State  on 
the  ground  that  it  provided  for  the  health  of  the  miner  and  no 
other  class  of  citizens,  and  was  class  legislation,  and  in  viola- 
tion of  the  State  Bill  of  Rights.  This  has  led  to  the  submis- 
sion to  the  people,  by  virtue  of  an  act  of  the  Legislature  of  the 
present  year,  of  an  amendment  to  the  State  constitution  in- 
tended to  remove  the  obstacles  which  led  the  court  to  hold  the 
former  act  invalid. 

A  further  law  of  Colorado  provides  that  all  private  corpora- 
tions doing  business  in  the  State,  except  railroads,  shall  pay 
their  employees  in  cash  or  checks  convertible  into  cash  on 
demand  the  fifth  and  twentieth  day  of  each  month,  and  railroads 
are  required  to  pay  once  a  month. 

Another  provision  of  the  same  law  enacts  that  whenever 
any  employee  is  discharged  from  the  service  of  such  corpora- 
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tion,  then  all  the  unpaid  wages  of  such  employee  shall  im- 
mediately become  due,  and  that  any  contract  between  any 
corporation  or  any  parties  in  its  employ,  the  provisions  of 
which  shall  be  in  violation  or  contravention  of  the  act,  shall  be 
unlawful  and  void.  By  a  separate  act,  a  former  law  prohibit- 
ing boycotting  and  blacklisting  is  repealed. 

It  is  provided  in  Indiana  that  the  minimum  wage  of  un- 
skilled labor  upon  all  public  works  shall  be  twenty  cents  an 
hour,  and  Texas  has  passed  an  act  prohibiting  any  person, 
firm  or  corporation  from  issuing  any  obligation  redeemable  in 
goods  or  merchandise  in  payment  of  labor  rendered  by  any 
servant  or  employee  whomsoever. 

In  regard  to  the  liability  of  employers,  Colorado  has  passed 
an  act  making  an  employer  an  insurer  of  his  employees  to  the 
extent  that  he  is  liable  for  any  injury  or  death  suffered  by  an 
employee  because  of  the  omission  of  duty  or  negligence  of  a 
co-employee,  in  the  same  manner  as  if  it  had  been  the  negli- 
gence of  the  employer,  and  by  a  law  of  Indiana  all  pre- 
contracts between  the  employer  and  employee  releasing  the 
employer  or  third  person  from  liability  for  negligence  are 
declared  null  and  void. 

Minnesota  authorizes  any  city  of  the  State  of  over  50,000 
inhabitants  to  establish  and  conduct  employment  offices,  and 
Kansas  establishes  an  employment  bureau  and  free  employ- 
ment agencies  through  the  State  to  be  maintained  at  the  public 
expense. 

Oregon  has  passed  a  sweeping  law  for  the  protection  of  union 
labels. 

Utah,  Illinois,  Missouri  and  Idaho  have  passed  laws  creat- 
ing or  regulating  the  powers  of  Boards  of  Mediation  and 
Arbitration,  and  in  Missouri  the  violation  of  the  conditions  of 
the  decision  of  the  Board  where  both  parties  have  agreed  to 
the  arbitration  is  made  a  misdemeanor.  All  the  facilities 
which  the  law  can  afford  for  the  creation  of  impartial  Boards 
of  Arbitration  and  to  encourage  the  submission  to  them  of  dis- 
putes between  labor  and  capital  will  be  welcomed.     In  this 
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and  all  legislation  affecting  a  subject  in  which  the  people  have 
so  deep  an  interest,  it  is  only  to  be  remembered  that  the  scales 
should  be  held  even,  that  the  right  to  co-operate  belongs  to  all 
alike,  that  constitutional  guarantees  secure  untrammelled  free- 
dom to  every  man  to  give  his  labor  or  to  employ  the  labor  of 
others  upon  such  terms  as  the  parties  themselves  may  agree, 
subject  only  to  the  restraint  of  such  abuses  as,  on  grounds  of 
public  policy  and  the  public  right,  may  be  properly  the  subject 
of  legislative  interference.  The  more  exactly  the  laws  are 
framed  to  preserve  a  just  equality  of  right  to  all  classes  with 
undue  harshness  or  favor  to  none,  the  more  powerful  their 
influence  in  bringing  about  justice  in  the  dealings  of  men, 
singly  or  combined,  with  each  other. 

Creditors'  Rights  and  Protection  of  Title  to  Property. 

Passing  from  the  subject  of  labor  and  adverting  briefly  to 
that  of  laws  for  the  better  security  of  property/  and  the  rights  of 
creditors :  Kansas  by  an  amended  act  makes  it  larceny  to 
injure,  destroy  or  conceal  personal  property  covered  by  a 
mortgage  or  to  sell  or  dispose  of  the  same  without  the  consent 
of  the  mortgagee,  and  to  exepute  a  release  of  a  chattel  mort- 
gage with  intent  to  defraud  the  mortgagee  is  made  a  felony. 

Laws  for  the  registration  and  protection  of  trademarks  have 
been  passed  by  Illinois,  Nebraska,  Pennsylvania,  Utah  and 
Wisconsin,  and  the  Torrens  system  of  registration  for  the  better 
securing  the  title  to  real  estate  has  been  adopted  by  Minnesota, 
and  a  commission  to  investigate  that  system  been  provided  for 
by  the  legislature  of  Nebraska. 

Taxation. 

There  has  been  voluminous  legistation  during  the  year  upon 
the  subject  of  taxation. 

Minnesota  provides  for  the  appointment  of  a  tax  commission 
to  make  a  complete  code  of  taxation  and  recommend  such  con- 
stitutional amendments  as  may  be  necessary  to  carry  out  the 
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system.  The  same  State  has  passed  an  inheritance  tax  law 
intended  to  obviate  objections  held  by  the  Supreme  Court  of 
the  State  to  invalidate  a  prior  act  on  the  same  subject. 

Inheritance  tax  laws  have  also  been  passed  by  Arkansas, 
Nebraska  and  Utah.  Colorado  provides  that  the  inheritance 
tax  shall  extend  to  any  property  which  shall  be  transferred  by 
deed,  grant,  sale  or  gift  made  in  contemplation  of  the  death  of 
the  grantor,  and  Maine  has  raised  its  inheritance  tax  from  2^ 
to  4  per  cent. 

New  York  imposes  a  franchise  tax  on  savings  banks  of  one 
per  cent,  annually  on  the  par  value  of  their  surplus  and  undi- 
vided earnings,  and  a  similar  tax  upon  the  capital  stock,  sur- 
plus and  undivided  profits  of  every  domestic  trust  company 
authorized  to  do  a  trust  business  in  the  State,  but  with  large 
exemptions  from  all  other  taxation. 

As  regards  the  taxation  of  mortgages,  a  law  of  Missouri 
provides  that  the  value  of  the  mortgaged  property,  less  the 
value  of  the  mortgage,  shall  be  assessed  and  taxed  to  the 
owner  of  the  property,  and  the  value  of  the  mortgage  shall  be 
assessed  and  taxed  to  the  mortgagee  or  owner  thereof.  This 
law  was  adopted  as  an  amendment  to  the  Constitution  by  a 
vote  of  the  people  in  November,  1900,  and  the  same  principle 
was  thereafter  enacted  into  a  law  by  the  legislature  in  1901. 
The  provision  was,  however,  declared  unconstitutional  in  the 
cases  of  Russell  vs,  Croy  and  Holmes  vs.  Croy  (63  S.  W.  Rep. 
849),  on  the  ground  that  the  amendment  does  not  offer  the  equal 
protection  of  the  laws  guaranteed  by  the  Fourteenth  Amendment 
to  the  Federal  Constitution,  the  inequality  consisting  in  the 
exception  as  to  railroad  and  other  quasi-public  corporations, 
whose  securities  are  excepted  from  the  operation  of  the  law  by 
the  terms  thereof. 

Colorado  provides  that  mortgaged  property  shall  be  assessed 
as  a  unit  at  full  value,  disregarding  the  mortgage,  which  shall 
not  be  otherwise  returned  or  assessed,  while  Idaho  wholly 
exempts  from  taxation  all  dues  and  credits  secured  by  mortgage, 
trust  deed  or  other  lien.    This  legislation  holds  out  a  promise  of 


214  THE  president's  address. 

the  gradual  abolition,  wherever  it  exists,  of  the  double  taxation 
of  both  the  mortgage  and  the  mortgaged  property,  each  with- 
out regard  to  the  tax  paid  upon  the  other,  a  mode  of  taxation 
as  inexpedient  as  it  is  unjust. 

Connecticut  has  appointed  a  special  tax  commissioner  to 
examine  the  whole  operation  of  the  tax  laws  throughout  the 
State,  and  to  report  thereon  to  the  General  Assembly  with 
such  recommendations  as  he  may  have  to  offer,  and  Idaho  and 
Colorado  have  passed  comprehensive  revenue  laws  dealing  with 
the  subject  of  taxation  and  much  the  same  in  their  general 
provisions.  The  Idaho  law  is  especially  stringent  in  some 
particulars,  for  it  not  only  makes  it  a  misdemeanor  to  assess 
property  at  a  lower  rate  than  its  actual  cash  value,  but  pro- 
vides that  if  any  property  shall  escape  taxation  for  any  year, 
and  the  fact  be  thereafter  discovered,  the  amount  shall  be 
deducted  from  any  unpaid  salary  due  or  to  become  due  at  the 
time  of  such  discovery  to  the  assessor  during  whose  admin- 
istration such  property  was  not  assessed,  with  the  right  to  the 
assessor  to  be  subrogated  to  the  State  so  that  he  may  collect 
the  tax  for  himself  if  he  can. 

The  Colorado  act  provides,  among  other  things,  that  on  the 
first  of  January  of  every  year  each  assessor  is  to  leave  with 
every  inhabitant  of  his  county  blanks  for  making  a  return  of 
his  property  for  the  purpose  of  taxation,  and  every  such 
inhabitant  is  required  to  make  upon  such  blank  a  full  and 
detailed  statement  of  all  his  or  her  personal  property  at  its 
cash  value,  and  all  his  or  her  real  estate  situated  in  the  county, 
and  all  property  held  in  a  fiduciary  capacity.  This  return 
must  be  under  oath,  and  elaborate  regulations  are  made  to 
secure  its  fullness  and  accuracy.  The  obligation  extends  to 
all,  and  the  return  must  include  the  particulars  of  property 
claimed  to  be  exempt,  and  must  be  made  not  only  by  those 
who  have  taxable  property  but  by  those  who  have  none,  who 
are  obliged  to  swear  to  their  exemption  on  this  account. 

This  act  has  been  declared  unconstitutional  by  one  of  the 
district  courts  of  the  State  on  the  ground  of  failure  to  comply 
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with  certain  constitutional   requirements   as  to   its  mode  of 
passage. 

As  to  the  merits  of  the  bill,  experience  has  shown  the 
difficulty  of  the  enforcement  of  so  searching  a  measure  for 
the  ascertainment  of  private  property,  but  it  is  a  notable 
instance  of  an  attempt  to  carry  out  the  true  theory  of 
taxation,  which  is,  that  the  burden  should  be  borne  by  all, 
each  in  proportion  to  his  ability,  be  the  ability  never  so 
slight  and  the  corresponding  proportion  never  so  small. 
Adam  Smith  rightly  laid  down  the  rule  that  '^  The  subjects  of 
every  State  ought  to  contribute  to  the  support  of  the  Govern- 
ment as  nearly  as  possible  in  proportion  to  their  respective 
abilities;  that  is,  in  proportion  to  the  revenue  which  they 
respectively  enjoy  under  the  protection  of  the  State.**  The 
increase  in  the  complexity  of  modern  government  administra- 
tion, the  enormous  increase  of  functions  assumed  by  the  State, 
the  public  works  demanded  by  modern  conditions  and  many 
other  causes,  create  an  inevitable  and,  to  a  large  extent,  a 
necessary  increase  in  taxation,  and  the  one  remedy  to  prevent 
this  increase  from  becoming  oppressive  and  against  extrava- 
gance and  ill  considered  public  expenditure,  is  to  distribute  the 
burden.  The  law  of  Colorado  is  to  be  commended,  so  far  as 
it  makes  a  bold  effort  to  avoid  the  evil  of  having  one  class  of 
the  community  vote  the  taxes  and  another  class  pay  them. 

Municipal  Ownership. 

The  extension  of  municipal  oumership  is  provided  for  by 
acts  of  the  Legislatures  of  Minnesota  and  Wyoming  authoriz- 
ing municipalities  to  construct  and  operate  electric  light  and 
power  plants,  and,  in  the  case  of  Wyoming,  plants  for  the  fur- 
nishing of  heat  as  well.  The  meagerness  of  legislation  during 
the  year  upon  this  subject  indicates  that  there  as  yet  exists  no 
widespread  or  settled  belief  in  the  expediency  of  extending 
beyond  present  limits  the  subjects  of  municipal  ownership  and 
control. 
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Elections. 

There  has  been  much  legislation  during  the  year  regarding 
the  right  of  %uffrage  and  the  methods  of  nominating  candidates. 

As  to  the  qualification  of  voters,  an  amendment  to  the  con- 
stitution of  the  State  of  Texas  is  to  be  submitted  to  the  voters 
at  the  next  general  election,  making  the  payment  of  a  poll  tax 
on  the  part  of  all  those  subject  to  the  payment  of  such  tax  a 
necessary  prerequisite  to  the  right  to  vote  at  any  election,  and 
an  act  of  the  Legislature  of  Rhode  Island,  passed  in  pursuance 
of  a  constitutional  amendment,  provides  that  no  person  shall 
vote  in  the  election  of  the  City  Council  of  any  city,  or  on  any 
proposition  to  impose  a  tax  or  for  the  expenditure  of  money  in 
any  town  or  city,  unless  he  shall,  within  the  year  next  preced- 
ing, have  paid  a  tax  assessed  upon  his  property  thereon  valued 
at  at  least  $184. 

As  regards  the  extension  of  the  suffrage.  Texas  now  in- 
cludes among  its  qualified  voters  aliens  who  have  resided  a 
year  in  the  State  and  have  declared  their  intention  of  becom- 
ing citizens,  and  a  joint  resolution  of  the  Sjtate  of  Wyoming, 
after  reciting  the  experience  of  that  State,  recommends  the 
enfranchisement  of  women  in  every  State  and  Territory  of  the 
American  Union  as  a  measure  tending  to  the  advancement  of 
a  higher  and  better  social  order. 

But  the  branch  of  this  subject  which  has  received  the  most 
attention  from  our  legislatures  has  been  that  of  primary  elec- 
tions and  the  nomination  of  candidates.  Primary  election  laws 
or  important  amendments  thereof  have  been  passed  in  the  States 
of  Indiana,  Minnesota,  Missouri,  Oregon  and  Kansas.  The 
general  features  of  these  laws  are  much  the  same.  They  trans- 
fer to  the  party  primary  or  caucus,  as  far  as  practicable,  the 
prevailing  system  of  registration  and  voting  at  general  elections, 
and  seek  to  restrain  and,  in  some  cases,  to  supersede  the  action 
of  the  political  convention.  The  preamble  to  the  Oregon  act 
declares  that  the  evils  and  vices  of  the  convention  svstem  of 
nominations  and  of  declaring  principles  and  policies  have 
become  and  are  so  flagrant  and  oppressive  as  to  deprive  the 
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great  majority  of  our  citizens  of  that  fullness  of  political  liberty 
which  our  constitutions  were  designed  to  secure.  Some  of  the 
provisions  of  these  laws  will  arrest  attention. 

The  act  of  Indiana  applying  to  political  parties  in  counties 
of  the  State  in  which  there  is  located  a  city  with  a  population 
of  fifty  thousand  or  more,  provides  for  a  preliminary  election 
of  precinct  committeemen,  who  shall  determine  whether  candi- 
dates shall  be  nominated  by  direct  vote  at  a  primary  election 
or  by  delegate  convention. 

The  law  of  Missouri,  which  does  not  apply  to  any  organiza- 
tion formed  solely  for  the  election  of  city  ofScers  in  cities  of 
over  three  hundred  thousand  inhabitants,  but  is  otherwise  gen- 
eral in  its  application,  among  other  matters,  imposes  strict 
regulations  upon  party  conventions,  providing  for  the  appor- 
tionment of  delegates,  that  the  meeting  room  of  the  convention 
shall  have  ample  seating  capacity  for  all  delegates  and  alter- 
nates, prescribing  who  shall  call  the  convention  to  order,  that 
the  roll  call  for  the  election  of  a  temporary  chairman  shall  not 
be  delayed  for  more  than  an  hour  after  the  time  specified  for 
the  opening  of  the  convention,  provided  a  majority  of  the  dele- 
gates are  present ;  and  further  providing  that  the  rules  and 
regulations  of  parties  and  of  the  conventions  and  committees 
thereof  shall  not  be  contrary  to  or  inconsistent  with  the  pro- 
visions of  the  act.  The  courts  are  given  summary  jurisdic- 
tion to  review  any  infraction  of  the  act  by  any  officer  or 
member  of  a  political  convention  or  committee,  and  in 
reviewing  such  action  the  court  shall  consider,  but  need  not 
be  controlled  by  any  action  or  determination  of  the  regularly 
constituted  party  authorities  upon  the  questions  arising  in 
reference  thereto. 

The  primary  laws  of  Oregon  apply  to  cities  having  a  popu- 
lation of  over  ten  thousand  and  to  counties  having  a  population 
of  fifty  thousand  and  upwards  and  such  other  counties  as  may 
by  voluntary  action  adopt  the  provisions  of  the  act.  It  is  pro- 
vided that  the  act  shall  govern  political  parties  in  all  their 
operations  within  the  confines  of  a  single  county,  and  that  not 
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only  all  nominations  of  candidates  for  public  oflSce,  but  the 
election  of  all  delegates  and  party  oflScers,  the  making  of 
all  the  rules  for  party  government,  and  the  adoption  of  all 
party  policies  and  principles,  within  said  limits,  shall  be 
done  at  primary  elections  under  the  act,  and  that  the  name 
of  a  candidate  of  any  political  party  shall  not  be  printed  unless 
the  candidate  be  selected  at  a  primary  election,  and  that  no 
person  whose  name  has  been  proposed  and  voted  on  as  that  of  a 
candidate  for  nomination  at  such  primary  election  and  has  not 
received  a  nomination  thereby,  shall  be  nominated  as  a  candi- 
date for  public  oiBce  at  the  ensuing  election  in  any  other  man- 
ner. Any  proposition  may  be  submitted  at  a  primary  which 
is  a  statement  of  political  party  principle  or  policy,  or  a  reso- 
lution affecting  party  government  or  organization.  It  shall  be 
brief  and  concise  in  terms,  shall  cover  a  single  point  or  ques- 
tion, and  shall  not  exceed  fifty  words  in  length,  and  the  voters 
shall  vote  upon  it  yes  or  no,  and  any  person  publishing  or 
representing  any  declaration  of  party  policy  or  principle,  as 
being  adopted  or  established  by  any  political  party,  when  not 
adopted  or  established  by  vote  at  such  primary  election,  shall 
be  guilty  of  a  misdemeanor  and  liable  to  a  fine  of  not  more 
than  $500  or  imprisonment  for  not  more  than  six  months  or 
both. 

The  practicability  of  enforcing  this  law  and  the  constitu- 
tionality of  some  of  its  provisions  are  matters  of  serious  doubt. 
But  there  can  be  no  doubt  of  the  wisdom  and  necessity  of 
seeking  to  obtain  the  object  which  the  law  has  in  view,  which 
is  to  remove  as  far  as  possible  every  obstacle,  except  those  of 
his  own  making,  which  might  hinder  or  prevent  any  citizen 
from  having  a  fair  representation  in  the  selection  of  candidates 
by  the  party  of  his  choice.  If  the  opportunity  thus  offered  is 
neglected  the  fault  lies  with  the  elector,  and  if  corruption 
should  then  prevail  its  existence  would  be  due  less  to  the  per- 
nicious activity  of  the  politician  than  to  the  less  conspicuous, 
but  equally  pernicious  inactivity  of  those  who  neglect  the  per- 
formance of  a  plain  political  duty. 
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Special  sessions  for  the  passage  of  election  laws  have  been 
held  by  the  States  of  Maryland  and  Kentucky,  and  it  is  a 
matter  of  congratulation  that  most  of  the  features  of  the  law  of 
1898  in  the  latter  state,  which  led  to  such  disastrous  conse- 
quences, have  been  removed,  and  public  confidence  in  the 
methods  of  election  restored,  and  public  peace  and  security 
reestablished. 

The  movement  for  the  election  of  United  States  Senators  by 
direct  vote  of  the  people  has  received  the  adherence  of  nine 
States  during  the  year :  Arkansas,  Colorado,  Georgia,  Montana, 
Nevada,  Oregon,  South  Carolina,  South  Dakota  and  Idaho, 
the  legislatures  of  which  have  passed  acts  or  joint  resolutions 
in  favor  of  the  adoption  of  an  amendment  to  the  Constitution 
for  bringing  about  that  result. 

Oregon  has  gone  further,  and  its  legislature  has  passed  a  bill 
whereby  candidates  for  the  office  of  United  States  Senator  are 
voted  for  at  a  general  election  and  the  returns  certified  to  the 
State  Legislature,  '^  and  it  shall  be  the  duty  of  each  House  to 
count  the  votes  and  announce  the  candidate  for  Senator  having 
the  highest  number,  and  thereupon  the  House  shall  proceed  to 
the  election  of  a  Senator  as  required  by  the  Act  of  Congress 
and  the  Constitution  of  the  State.*' 

An  amendment  to  the  State  Constitution  will  be  submitted 
during  the  coming  month  of  October  to  the  people  of  Con- 
necticut, providing  that  a  plurality  vote  shall  be  sufficient  for 
the  election  of  Governor  and  other  State  officers,  and  in  Penn- 
sylvania a  constitutional  amendment  is  to  be  submitted  which 
permits  elections  hereafter  to  be  by  ballot  or  by  such  other 
method  as  may  be  prescribed  by  law,  providing  that  the  secrecy 
in  voting  be  preserved. 

The  last  provision  may  have  reference  to  voting  machines, 
the  use  of  which  has  been  sanctioned  during  the  year  by  the 
laws  of  Maine,  while  Indiana,  Kansas  and  Rhode  Island  have 
revised  their  laws  in  relation  to  the  subject,  introducing 
provisions  intended  to  extend  and  improve  this  method  of 
voting. 
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A  constitutional  amendment  is  to  be  submitted  to  the  people 
of  Oregon  for  the  adoption  of  the  initiative  and  referendum, 
whereby  eight  per  cent,  of  the  voters  may  propose  any  amend- 
ment to  the  constitution  or  any  desired  law  to  be  voted  upon 
at  a  general  election,  and  upon  the  petition  of  five  per  cent, 
of  the  voters,  the  approval  or  disapproval  of  any  act  of  the 
legislature,  with  the  exception  of  a  few  emergency  laws,  is, 
in  like  manner,  left  to  popular  vote. 

Should  this  amendment  be  adopted,  it  will  involve  the  trial 
of  an  experiment  of  supreme  importance.  Recent  writers  upon 
our  political  system  have  noted,  with  deep  interest,  the  mani- 
fest and  increasing  tendency  during  the  past  fifty  years  to 
abridge  the  law-making  power  of  the  legislature  and  extend 
the  law-making  power  of  the  people.  To  this  tendency  is  due 
the  fact  that  the  constitutions  of  the  States  and  constitutional 
amendments,  adopted  within  the  last  twenty  years,  abound  in 
provisions  and  restrictions  which,  at  the  time  of  the  formation 
of  the  government,  would  have  been  regarded  as  matters  fall- 
ing solely  within  the  province  of  the  legislature.  Instead  of 
consisting  solely  of  declarations  of  general  principles  and 
guarantees  for  a  few  fundamental  rights,  they  have  become,  in 
substance,  more  or  less  extensive  and  detailed  codes  of  law 
enacted  by  the  whole  body  of  the  people.  The  same  tendency 
is  shown  elsewhere  in  the  steady  increase  of  measures  which, 
by  one  method  or  another,  are  submitted  to  popular  vote  before 
they  can  become  laws ;  in  the  adoption  of  biennial  sessions  of 
the  legislature,  and  in  the  movement,  already  noticed,  to  elect 
United  States  Senators  by  direct  vote. 

This  tendency  is  chiefly  due  to  a  distrust  of  legislative 
bodies ;  to  the  belief  that  they  can  be  reached  by  corruption 
and  are  subject  to  the  despotic  power  of  political  management. 
It  has  been  said  of  our  country  that  nowhere  is  there  so  great 
a  respect  for  the  laws,  and  so  little  respect  for  the  law  makers. 
That  this  distrust  has  much  reason  for  its  existence  no  one  can 
deny.  That  a  large  body  of  questions  can  not  only  safely  but 
best  be  trusted  to  the  direct  vote  of  the  people  is  not  only 
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shown  by  experience,  but  it  is  a  necessary  conclusion  from  our 
whole  theory  of  popular  government.  That  the  result  of  the 
referendum  in  our  own  country,  as  far  as  that  method  of  legis- 
lation has  been  actually  adopted,  has  been,  on  the  whole,  bene- 
ficial and  gratifying  I  believe  no  impartial  student  of  our 
political  history  will  deny,  but,  with  all  this,  it  is  to  be  remem- 
bered that  there  are  some  questions  which  it  is  impossible  to 
expect  that  the  whole  body  of  voters  can  master  or  deal  with, 
that  the  representative  feature  is  an  essential  and  fundamental 
element  of  our  form  of  government,  which  cannot  be  abolished 
or  abridged  beyond  a  certain  point,  without  destroying  that 
form  itself  and  that  carrying  the  initiative  and  referendum  to 
an  extreme,  if  it  bai&es  the  power  of  the  corruption ist,  enlarges 
the  opportunities  of  the  crank,  and  that  the  unscrupulous 
action  of  the  one  may  be  less  calamitous  in  its  effects  than  the 
well-intentioned  folly  of  the  other. 

The  Administration  of  the  Law. 

Some  noteworthy  enactments  have  been  made  in  regard  to 
the  practice  and  administration  of  the  law. 

By  a  law  of  Wyoming  legal  service  of  all  papers  in  civil 
actions  or  proceedings  may  be  made  by  copies  transmitted  by 
telegraph  or  telephone.  Missouri  has  adopted  the  rule  of  ma- 
jority verdicts  in  civil  cases,  providing  that  a  verdict  may  be 
rendered  by  three-fourths  of  the  jury,  in  such  cases  in  courts 
of  record,  and  in  courts  not  of  record  by  two-thirds. 

To  insure  promptness  of  decision,  a  rather  strenuous  measure 
has  also  been  adopted  by  the  Minnesota  legislature  providing 
that,  in  case  any  judge  shall  delay  for  over  five  months  to  decide 
any  matter  submitted  to  him.  unless  prevented  by  actual  disa- 
bility or  the  time  be  extended  by  consent  of  counsel,  the  State 
auditor  is  peremptorily  directed  to  issue  no  warrant  for  his  salary 
after  the  expiration  of  said  five  months  and  as  long  as  he  remains 
in  default,  and,  as  bearing  upon  the  enforcement  of  judicial 
decisions  when  rendered,  especially  as  regards  injunctions,  an 
amendment  to  the  code  of  procedure  of  Colorado  provides  that 


222  THE  president's  address. 

all  cases  of  alleged  contempt,  not  committed  in  the  view  and 
presence  of  the  court,  may,  upon  demand,  be  tried  by  a  jury. 

Several  measures  have  been  passed  of  interest  to  attorneys. 

It  is  made  a  criminal  offense  in  Alabama  for  any  attorney 
to  employ  another  person  to  search  for  or  procure  him  clients, 
and  a  like  offense  in  Texas  to  seek  employment  in  any  suit  or 
action  either  by  procuring  another  to  solicit  for  him  or  by 
personal  solicitation  of  his  own.  These  acts  were,  doubtless, 
intended  to  strike  at  the  abuse  of  instigating  speculative  suits 
especially  in  negligence  cases,  but  their  terms  are  so  broad 
that  unless  tenderly  construed,  they  are  liable  to  entail  some 
discouragement  upon  those  just  entering  practice,  and  to  repress 
competition  in  the  exercise  of  the  most  useful  of  the  profes- 
sions. 

Several  of  the  States  have  passed  acts  in  relation  to  the  dis- 
barment, and  several  acts  of  more  or  less  elaboration  in  regard 
to  the  admission,  of  attorneys.  It  may  be  doubted  whether  a 
better  provision  as  respects  the  last  named  subject  can  be 
found  than  that  contained  in  the  statute  of  Virginia  which 
simply  prescribes  that  admission  to  the  bar  may  be  granted  by 
any  three  or  more  judges  of  the  Supreme  Court  of  Appeals  of 
the  State,  voting  together,  under  such  rules  and  regulations 
and  upon  such  examination,  both  as  to  learning  and  character, 
as  may  be  prescribed  by  the  court. 

The  process  of  codification  and  revision  of  the  statutory  law, 
in  view  of  the  volume  of  our  legislation,  is  constant  and  inevi- 
table. California,  this  year,  has  adopted  a  revised  and  amended 
Code  of  Civil  Procedure.  Idaho  establishes  a  commission  to 
which  is  entrusted  the  duty  of  codifying  the  laws  of  the  State, 
continuing  the  work  in  that  behalf  of  a  former  commission  for 
the  same  purpose.  A  similar  provision  for  the  codification  of 
the  laws  of  South  Carolina  and  of  South  Dakota  have  been 
made  by  the  respective  legislatures  of  those  States,  and  Minne- 
sota has  passed  a  statute  for  the  revision  and  codification  of 
the  general  laws  of  the  State,  besides  the  statute  already 
adverted  to  appointing  a  commission  to  make  a  complete  code 
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of  taxation  and  recommend  such  constitutional  amendments 
as  may  be  necessary  to  carry  out  the  system.  New  Hampshire 
provides  for  a  convention  to  meet  in  December,  1902,  for  the 
revision  of  the  State  Constitution,  and  constitutional  conven- 
tions have  been  in  session  for  the  same  purpose  in  Virginia 
and  Alabama. 

In  regard  to  the  administration  of  the  criminal  law,  the 
experiment  of  placing  convicts  upon  a  probationary  term  has 
been  undertaken  in  New  Jersey,  Connecticut  and  New  York. 
The  Connecticut  act  provides  for  sentences  imposing  a  maxi- 
mum and  minimum  term  of  imprisonment,  and  after  the  expi- 
ration of  the  minimum  term  the  prisoner  may,  for  the  rest  of 
his  sentence,  be  allowed  to  go  at  large  on  parole,  while  by  the 
New  York  act  sentence  may  be  suspended  and  the  convict 
placed  on  probation,  revocable  in  the  discretion  of  the  court. 

These  enactments,  which  are  analogous  to  the  English 
ticket-of-leave  system,  follow  the  policy  already  adopted  in 
enactments  shortening  the  terms  of  imprisonment  by  reason  of 
good  behavior,  and  it  is  to  be  earnestly  hoped,  as  it  may  be 
expected,  that  they  will  prove  salutary  in  operation. 

Akin  to  the  laws  for  administering  justice  in  criminal  cases 
are  those  creating  new  criminal  offenses,  or  relating  to  the 
penalties  for  old  ones,  which  curiously  illustrate  the  quickness 
of  the  law  to  meet  new  offenses,  great  or  small,  which  may 
arise  to  threaten  the  peace  or  security  of  society,  as  well  as  a 
slight  reversion  towards  the  ancient  policy  of  our  Puritan 
ancestors  for  punishing  by  the  State  what  may  be  little  more 
than  offenses  against  good  manners. 

In  regard  to  graver  crimes,  late  instances  of  kidnapping 
and  holding  for  ransom  have  led  to  new  or  amended  laws  in 
regard  to  that  crime  in  no  less  than  twenty  States,  imposing 
punishments  of  varying  severity,  from  long  terms  of  imprison- 
ment to  the  death  penalty.  A  law  of  Indiana  in  regard  to 
lynching  provides  that  in  case  any  person  shall  be  taken  from 
the  hands  of  the  sheriff  or  his  deputy  and  lynched,  it  shall 
be  conclusive  evidence  of  failure  on  the  part  of  such  sheriff  to 
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do  bis  duty,  and  his  office  shall  thereupon  and  thereby  immedi- 
ately be  vacated.  In  Pennsylvania  it  is  made  a  felony  to  take 
the  waste  or  packing  from  any  journal  box  of  a  locomotive, 
an  act  apparently  aimed  at  violence  to  prevent  the  running  of 
trains. 

Among  the  lesser  offenses  it  is  made  a  misdemeanor  in 
Illinois  to  engage  in  the  practice  of  hazing ;  in  Pennsylvania 
for  anyone  to  distribute  free  samples  of  medicine,  dye,  ink  or 
polishing  compounds  where  children  may  get  hold  of  them ; 
in  Rhode  Island  to  distribute  ^'trading  stamps"  as  is  done  in 
many  stores  to  attract  custom  ;  in  Washington  and  other  States 
to  operate  a  nickel-in-the-slot  machine  wherein  there  enters  an 
element  of  chance ;    and  in  Virginia  to  expectorate  in  church. 

Education. 

Noble  provisions  have  always  been  made  in  this  country  for 
education  at  the  public  expense  until  that  has  become,  as 
noted  by  Chancellor  Kent,  "  an  increasing  and  favorite  policy 
throughout  the  United  States.'*  The  past  year  bears  witness 
to  this  statement. 

South  Dakota  has  passed  a  general  education  law,  providing 
an  extensive  system  of  free  common  schools,  and  minutely 
regulating  public  education  throughout  the  State. 

Attendance  at  schools  is  made  compulsory  as  to  children 
between  the  ages  of  eight  and  fourteen  years.  Besides  the  ordin- 
ary elementary  branches,  instruction  is  to  be  given  in  physiology 
and  hygiene,  with  special  intruction  as  to  the  nature  of  alcoholic 
drinks  and  their  effect  upon  the  human  system,  and  prescribing 
that  moral  instruction  intended  to  impress  upon  the  mind  of 
the  pupils  the  importance  of  truthfulness,  temperance,  public 
spirit,  patriotism,  respect  for  honest  labor,  obedience  to  parents 
and  due  deference  for  old  age  shall  be  given  by  every  teacher 
in  the  public  service  of  the  State. 

A  law  of  Wyoming  provides  that  in  addition  to  other 
branches  there  shall  be  taught  in  the  public  schools  a  system 
of  humane  treatment  of  animals  ;  Idaho  and  Minnesota  have 
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established  free  kindergartens  in  connection  with  their  public 
school  system,  and  Idaho,  in  addition,  makes  provision  for 
famishing  free  libraries  and  reading  rooms  in  every  city  and 
village  throughout  the  State. 

By  an  excellent  law  of  the  State  of  Pennsylvania,  a  branch 
of  the  Courts  of  Quarter  Sessions  and  Oyer  and  Terminer  is 
designated  to  sit  as  a  Juvenile  Court  to  consider  the  cases  of 
dependent  and  neglected  children,  and  committing  such  chil- 
dren to  the  care  of  some  suitable  institution  or  person  or  train- 
ing school,  and  power  is  given  to  compel  the  parent  to  contribute 
to  its  support. 

Husband  and  Wife. 

There  has  been  some  interesting  legislature  during  the  year 
in  regard  to  the  relation  of  husband  and  wife. 

A  law  of  New  York  provides  certain  regulations  for  marriage 
and  that  a  certificate  of  the  solemnisation  thereof,  or  a  written 
contract  thereof,  shall  be  duly  filed  and  entered,  and  that  no 
marriage  claimed  to  have  been  contracted  after  January  1st, 
1902,  otherwise  than  as  in  the  act  provided,  shall  be  valid  for 
any  purpose  whatsoever,  except  that  the  marriage  shall  not  be 
invalidated  on  account  of  the  want  of  authority  in  any  person 
solemnizing  the  same  where  the  parties  were  married  under 
the  full  belief  that  the  marriage  if  as  lawful. 

This  act  was  intended  to  do  away  with  the  so-called  common 
law  marriage,  in  the  belief  that  such  abolition  is  in  the  interest 
of  morality  and  the  purity  of  the  family  and  a  bar  to  false 
claims  and  many  great  and  flagrant  abuses. 

A  law  of  Minnesota  prohibits  the  marriage  of  the  epileptic 
or  feeble-minded,  and  Pennsylvania  forbids  the  marriage  of 
first  cousins. 

Minnesota,  also,  provides  that  no  chattel  mortgage  of  prop- 
erty exempt  from  execution  or  attachment  can  be  made  by  a 
married  person  unless  both  husband  and  wife  join  in  the  mort- 
gage, and  a  law  to  the  same  effect  has  been  passed  in  Kansas. 
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Wilfully  to  neglect  to  support  wife  and  children,  where  the 
ability  to  do  so  exists,  is  made  a  misdemeanor  in  West  Virginia 
and  in  Minnesota  a  felony,  but  as  somewhat  of  an  offset  to 
this,  the  samQ  State  provides  that  where  husband  and  wife  are 
living  together  they  shall  be  jointly  and  severally  liable  for  all 
necessary  household  articles  and  supplies  furnished  the  family. 

Laws  and  Regulations  Relating  to  Public  Health 

OR  Welfare. 

A  number  of  laws  have  been  passed  in  relation  to  matters 
affecting  the  public  health  or  security  or  comfort  or  improve- 
ment, some  of  which  are  wise  and  salutary,  while  others  cer- 
tainly lead  in  the  direction  of  paternalism  and  a  somewhat 
undue  abridgement  of  individual  liberty.  To  this  class  belong 
the  laws  requiring  a  license  based  upon  an  examination  as  to 
fitness  as  a  condition  of  practicing  various  trades  and  callings. 

In  Connecticut,  for  example,  it  is  hereafter  made  unlawful 
for  any  person  to  follow  the  occupation  of  a  barber  unless  he 
first  obtains  a  certificate  of  registration  under  the  act,  to 
obtain  which  he  must  pass  an  examination  before  a  board  of 
examiners  and  establish  to  the  satisfaction  of  said  board  that 
he  is  of  good  moral  character,  has  studied  his  trade  for  three 
years,  is  possessed  of  competent  skill  and  has  a  certain  degree 
of  knowledge  concerning  the  common  diseases  of  the  face  and 
skin. 

Similar  acts  have  been  passed  in  California  and  North 
Dakota. 

A  law  of  Pennsylvania  provides  that,  hereafter,  it  shall  not 
be  lawful  for  any  persons  to  carry  on  the  business  of  plumbing 
or  house  drainage  in  cities  of  the  second  class  without  having 
obtained  a  license,  to  secure  which  the  applicant  must  pass  an 
examination  as  to  his  competency.  Indiana  has  passed  a  law 
requiring  a  license  and  certificate  of  competency  in  regard  to 
practitioners  of  the  art  of  embalming. 

Missouri  provides  that  all  persons  desiring  to  practice  medi- 
cine or  surgery  in  the  State  must  first  pass  an  examination  as 
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to  fitness  before  the  State  Board  of  Health  and  obtain  a  license 
from  that  body,  and  that  it  shall  be  unlawful  for  any  person, 
not  now  a  registered  physician,  to  practice  medicine  or  surgery 
in  any  of  its  departments,  or  to  profess  to  cure  and  attempt  to 
treat  the  sick  in  the  State  of  Missouri,  unless  such  practitioner 
is  licensed  in  accordance  with  the  provisions  of  the  act. 

This  law  seems  to  be  especially  aimed  at  the  faith  cure  and 
Christian  Scientists,  but  it,  perhaps,  also  brings  within  its 
prohibition  the  new  system  of  medical  treatment  known  as 
osteopathy,  although  that  has  received  recognition  as  an 
established  branch  of  medicine,  and  provision  made  for 
licensing  its  practitioners  by  the  laws  of  California,  Montana 
and  Nebraska.  The  theory  of  all  the  foregoing  laws  is  clearly 
based  upon  the  necessity  for  the  preservation  of  the  public 
health.  It  is  more  difficult  to  trace  a  direct  interest  of  the 
public  at  large  in  laws  such  as  that  passed  in  the  State  of 
Washington,  prohibiting  horseshoers  from  practicing  their  trade, 
in  cities,  without  first  passing  an  examination  as  to  fitness  and 
obtaining  a  license,  however  commendable  such  a  law  may  be 
on  humanitarian  grounds,  and  it  would  seem  to  mark  still  more 
strongly  the  tendency  of  the  State  to  extend  its  hand  in  every 
direction,  in  regulating  business  affairs,  that  Idaho  should 
have  provided  that  no  person  should  be.  allowed  to  keep  any 
employment  office  or  agency  without  the  written  permission 
of  the  County  Commissioners  and  the  filing  of  a  bond  with 
good  security  in  the  full  sum  of  $5,000,  conditioned  that  he 
shall  well  and  truly  carry  out  the  purposes  for  which  said 
agency  shall  have  been  established  and  pay  all  damages  which 
may  result  from  his  actions  as  such  agent.  Whatever  evils 
this  law,  which,  it  may  be  said,  is  not  peculiar  to  Idaho 
alone,  may  have  been  intended  to  check,  its  terms  are  so 
broad,  that  it  might,  for  example,  wholly  prevent  a  woman  of 
limited  means  from  earning  a  living  by  opening  an  employ- 
ment bureau  for  domestic  service,  a  business  which  many 
women  have  conducted  honestly  and  successfully  without  other 
capital  than  capacity  and  good  character.     There  is  scarcely 
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any  business  where  imposition  maj  not  be  practiced,  but  to 
require  a  bond  against  imposition  in  every  case  where  one 
undertakes  such  a  business,  imposes  a  condition  that  may 
often  prove  prohibitory  and  close  up  at  least  one  avenue  to  the 
making  of  an  honest  living — an  end  which  certainly  must  have 
been  far  from  the  intention  of  the  framers  of  the  law  under 
consideration. 

Resuming,  briefly,  the  subject  of  public  health,  there  is  a 
noticeable  improvement  in  the  course  of  legislation  upon  this 
subject  during  the  past  quarter  of  a  century,  the  laws  keeping 
well  abreast  of  the  advance  of  scientific^  knowledge.  An  act 
of  the  New  York  Legislature  during  the  past  year,  for  exam- 
ple, creates  a  State  Department  of  Health  and  the  office  of 
Commissioner  of  Health,  the  latter  to  be  appointed  by  the 
Governor  with  advice  and  consent  of  the  Senate,  and  who 
shall  be  a  physician,  a  graduate  of  an  incoi'porated  medical  col- 
lege, of  at  least  ten  years'  experience  in  the  actual  practice  of 
his  profession  and  of  skill  and  experience  in  public  health 
duties  and  sanitary  science.  He  is  given  general  powers  relat- 
ing to  the  health  of  the  people  of  the  State,  inquiries  as  to  the 
cause  of  disease,  especially  as  to  epidemics,  effect  of  localities, 
employments  and  other  conditions  upon  public  health,  the  col- 
lection of  statistics,  power  to  compel  the  attendance  of  wit- 
nesses in  making  investigations  and  to  reverse  or  modify  orders 
of  local  boards  of  health,  thus  obtaining  the  great  advantage  of 
harmonious  action  and  comprehensive  treatment  in  regard  to ' 
this  all-important  subject.  Oregon,  following  in  the  same  line, 
has  created  the  office  of  State  Bacteriologist,  whose  duty  shall 
be  the  scientific  investigation  of  animal  and  plant  diseases,  and 
the  recommendations  of  remedies  for  their  elimination.  New 
York  has  also  passed  a  Tenement  House  Act,  the  result  of 
much  study  and  investigation,  containing  elaborate  provisions 
relating  to  protection  from  fire,  and  as  to  light  and  ventilation, 
provisions  as  to  sanitary  arrangements  and  registration  of  own- 
ers' names,  besides  many  general  regulations  in  the  interest  of 
morality  and  cleanliness.     A  private  company  has  undertaken 


EDMUND   WKTMORE.  229 

the  building  of  a  block  of  tenement  houses,  made  to  comply  in 
all  respects  with  the  provisions  of  this  act,  and  now  in  course 
of  erection.  It  is  believed  that  the  law  will  cause  a  marked 
advance  towards  solving  the  serious  problem  of  providing  for 
the  tenement  house  population  in  our  great  cities.  In  the 
matter  of  temperance  legislation,  perhaps  the  most  noteworthy 
statute  is  that  passed  by  the  Legislature  of  Kansas,  whereby 
all  places  where  intoxicating  liquors  are  sold  or  given  away  in 
violation  of  law,  or  where  persons  are  permitted  to  resort  for 
the  purpose  of  drinking  intoxicating  liquors,  and  all  such 
liquors,  bottles,  glasses,  kegs,  bars  and  other  property  kept  in 
and  used  in  maintaining  such  a  place,  are  declared  to  be  com- 
mon nuisances.  Whether  or  not  this  applies  solely  to  places 
maintained  in  violation  of  law  is,  upon  the  face  of  the  statute, 
one  of  doubtful  construction,  but  there  can  be  no  doubt  that 
whatever  may  be  its  proper  construction,  it  has  received  a 
popular  interpretation  which  brings  it  under  the  common  law 
principle  that  any  one  may  abate  a  common  nuisance. 

The  important  subject  of  good  roads  has  received  attention 
from  several  of  the  State  Legislatures.  Montana  has  passed 
a  law  for  a  uniform  system  of  road  government  and  adminis- 
tration throughout  the  State.  New  Jersey  has  adopted  a  gen- 
eral system  for  the  improvement  of  her  roads,  and  Texas  has 
amended  and  extended  the  laws  relating  to  the  road  system  in 
a  large  number  of  counties.  Californiia  has  established  a 
license  system  for  bicycles,  automobiles  and  the  like  vehicles, 
the  proceeds  of  the  same  to  be  applied  to  maintaining  paths  for 
the  use  of  such  vehicles,  and  also  walkways  for  the  use  of 
pedestrians,  and  Minnesota  and  Rhode  Island  have  established 
commissions  charged  with  the  duty  of  constructing  and  main- 
taining side  paths,  each  one  of  whom  in  the  last  named  State 
must  be  a  cyclist. 

One  of  the  most  gratifying  features  of  the  legislation  of 
the  year  is  the  growing  appreciation  which  is  manifested  in 
the  cultivation  and  preservation  of  trees,  and  the  subject  of 
forestry. 
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Indiana  has  passed  a  law  establishing  a  State  Board  of 
Forestry,  consisting  of  five  members,  one  from  the  State 
Forestry  Association,  one  from  the  Retail  Lumbermen's  Asso- 
ciation, one  from  the  faculty  of  Purdue  University  and  one 
from  the  wood  workers  of  the  State.  The  duty  of  the  Board 
is  to  collect,  digest  and  classify  information  respecting  forests, 
timberlands,  forest  preservation  and  timber  culture,  and  to 
recommend  plans  for  the  same  and  for  the  establishment  of 
State  forest  reserves.  Pennsylvania  creates  a  Forestry  Com- 
mission with  power  to  purchase,  under  certain  restrictions,  any 
suitable  lands  in  any  county  of  the  State,  that,  in  the  judgment 
of  the  Commission,  the  State  should  possess  for  forest  preser- 
vation. Indiana'  has  also  passed  an  act  giving  Boards  of 
Park  Commissioners  charge  of  the  planting,  culture  and  pres- 
ervation of  trees  and  shrubbery  upon  the  sidewalks,  streets  and 
public  grounds  of  the  cities,  with  special  and  most  salutary 
power  to  prevent  their  cutting  down  or  removal,  while  a  law 
of  Connecticut  provides  for  the  election  of  three  wardens  in 
every  town,  who  shall  have,  in  like  manner,  the  care  and  con- 
trol of  public  shade  trees  with  provision  for  a  public  hearing 
when  a  question  arises  whether  any  such  tree  shall  be  cut 
down.  Experience  and  observation  have  established  the  fact 
that  the  preservation  of  trees  and  forests  affects,  in  the  most 
direct  manner,  the  welfare  of  the  State.  Nowhere  is  the  sub- 
ject of  more  vital  importance  than  in  the  West.  The  effect  of 
the  tree  growth  upon  climate  and  rainfall,  upon  winds  and 
droughts,  upon  the  capabilities  of  the  soil,  the  water  supply, 
and,  consequently,  upon  the  wealth  and  resources  of  the  State, 
is  great  and  far  reaching,  and  there  is  scarcely  any  matter  that 
better  deserves  to  be  constantly  kept  before  the  public  or  made 
the  subject  of  legislative  care.  It  is  also  gratifying  to  know 
that  beside  the  game  laws,  laws  for  the  protection  of  song 
birds  or  birds  valuable  for  their  plumage  have  been  passed  by 
Florida,  Wyoming  and  New  York.  From  forests  and  birds 
to  natural  scenery  is  an  easy  step,  and  an  act  of  the  Legisla- 
ture of  New  Jersey  has  placed  the  world  that  passes  along  the 
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Hudson  under  lasting  obligation  by  providing  for  the  appro- 
priation of  lands  along  the  edge  of  the  Palisades  for  an  inter- 
state park,  and  the  preservation  of  the  historic  and  beautiful 
scenery  of  that  part  of  the  river. 

Passing  from  nature  to  art,  Minnesota  has  created  an  Art 
Commission  in  cities  having  over  seventy-five  thousand  inhab- 
itants, and  their  approval  is  made  a  pre-requisite  to  the  plac- 
ing of  any  works  of  art  in  any  public  grounds  or  places. 
The  operation  of  this  law  is  to  fix  the  responsibility  for 
statues,  fountains  and  the  like,  which  may  be  erected  in  pub- 
lic, a  responsibility  which,  however  desirable  it  may  be  that  it 
should  exist,  few  will  care  to  assume. 

Rhode  Island  and  West  Virginia  have  been  added  to  the 
States  which  provide  that  the  United  States  flag  shall  be  dis- 
played over  the  public  schools  during  school  hours,  and  proper 
respect  for  that  flag  is  enforced  by  acts  passed  in  Colorado, 
Indiana,  North  and  South  Dakota,  Oregon  and  Wisconsin, 
forbidding  its  use  for  advertising  purposes,  and  providing  a  crim- 
inal punishment  for  anyone  who  shall  publicly  deface,  defy  or 
cast  contempt  upon  any  flag,  standard,  color  or  ensign  of  the 
United  States.  It  is  to  be  noted,  however,  in  regard  to  for- 
bidding  the  use  of  the  flag  for  advertising  purposes,  that  a 
similar  act  in  Illinois  has  been  held  unconstitutional  by  the 
Supreme  Court  of  that  State.  (Ruhtrat  vs.  People,  185  111. 
183.) 

The  Negotiable  Instrument  Act  recommended  by  this  Asso- ' 
ciation  has  been  adopted  by  the  State  of  Pennsylvania,  and 
the  Oovernor  of  that  State  is  authorized  to  appoint  three  com- 
missioners for  the  promotion  of  uniformity  of  legislation  in  the 
United  States,  and  to  meet  with  the  conference  of  commissioners 
of  other  States  for  the  same  purpose,  but  this  important  sub- 
ject, and  whatever  has  been  done  in  regard  to  it  during  the 
past  year,  will  be  best  presented  to  you  in  the  report^of  our 
able  and  efficient  Committee  on  Uniform  State  Laws. 
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CONaRBSSIONAL   LEGISLATION. 

Some  acts  of  public  and  general  interest  were  passed  at  the 
second  session  of  the  Fifty-sixth  Congress. 

The  Appropriation  Bill  contains  a  provision  in  regard  to  the 
enlarged  powers  of  the  commission  to  revise  and  codify  the 
criminal  and  penal  laws  of  the  United  States,  which  prescribes 
that  in  performing  that  duty  the  said  commission  shall  bring 
together  all  statutes  and  parts  of  statutes  relating  to  the  same 
subjects,  shall  omit  redundant  and  obsolete  enactments,  and 
shall  make  such  alterations  as  may  be  necessary  to  reconcile  the 
contradictions,  supply  the  omissions,  and  amend  the  imper- 
fections  of  the  original  text ;  and  may  propose  and  embody  in 
such  revision  changes  in  the  substance  of  the  existing  law. 
When  complete,  the  revision  is  to  be  submitted  to  Congress  so 
that  it  may  be  reenacted,  if  Congress  shall  so  determine. 
This  is  a  most  important  work.  Its  performance  requires  the 
utmost  skill,  deliberation  and  care.  It  is  one  that  has  already 
received  the  attention  of  this  Association,  and  will  continue  to 
receive  our  most  earnest  consideration.  It  will  be  seen  that 
it  involves  a  possible  reenactment  of  the  entire  body  of  the 
Federal  Statutes,  an  event  of  serious  import,  affecting  the 
whole  people  of  the  United  States,  and  of  the  deepest  interest 
to  our  profession. 

Another  important  act  creates  the  office  of  standard  weights 
and  measures,  known  as  the  National  Bureau  of  Standards, 
*  the  functions  of  which  consists  in  the  custody  of  standards  and 
the  comparison  of  the  Government  standards  with  those  used 
in  scientific  investigations,  engineering,  manufacturing,  com- 
mercial and  educational  institutions,  and  the  construction  of 
standards  and  the  determination  of  physical  constants  and  the 
properties  of  materials. 

The  Bureau  will  exercise  its  functions  for  the  National  or 
State  governments,  or  any  scientific  society,  educational  insti- 
tution, company  or  individual  in  the  United  States  engaged  in 
manufacturing  or  other  pursuits  requiring  the  use  of  standards 
or   standard    measuring    instruments.     The   advance   in   our 
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manufactures,  the  extent  of  our  commerce,  domestic  and  for- 
eign, and  the  increased  use  of  scientific  instruments  in  the  arts, 
renders  the  employment  of  accurate  and  uniform  standards  of 
measurement  of  every  kind  of  the  highest  importance,  and  the 
new  Bureau  opens  up  a  wide  field  of  usefulness. 

Another  act  of  the  last  session  requires  the  general  manager 
or  other  proper  officer  of  every  common  carrier  engaged  in 
interstate  commerce  by  railroad  to  make  to  the  Interstate 
Commerce  Commission  at  Washington  a  sworn  monthly  cir- 
cumstantial report  of  all  collisions,  or  where  any  part  of  the 
train  accidently  leaves  the  track,  and  of  all  accidents  to  its 
passengers,  or  to  its  employee^  while  on  duty,  with  a  heavy 
penalty  for  the  omission  to  make  the  report,  but  with  a  provi- 
sion that  it  shall  not  be  admitted  as  evidence  or  used  for  any 
purpose  in  any  suit  or  action  for  damages  against  such  railroad 
growing  out  of  any  matter  therein  mentioned. 

Congress  has  also  passed  a  complete  code  of  law  for  the 
District  of  Columbia,  and  another  act,  which  will  be  of  interest 
to  the  Association,  changes  the  name  of  a  portion  of  Fourth 
Street,  northwest,  in  the  city  of  Washington,  extending  from 
the  old  City  Hall  to  Pennsylvania  Avenue  to  '^  John  Marshall 
Place."  The  portion  of  the  street  thus  selected  is  admirably 
situated  for  the  purpose  in  view  and,  under  its  new  name,  will 
afford  a  striking  monument  to  Marshall's  memory. 

The  important  army  reorganization  bill,  known  as  an  Act 
to  Increase  the  Efficiency  of  the  Permanent  Military  Establish- 
ment of  the  United  States,  was  passed  after  much  debate  as  to 
some  of  its  provisions.  It  was  passed  in  pursuance  of  the  fol- 
lowing recommendation  contained  in  the  President's  Message: 
^'  I  cannot  recommend  to  your  notice  measures  for  the  fulfill- 
ment of  our  duties  to  the  rest  of  the  world  without  again  press- 
ing upon  you  the  necessity  of  placing  ourselves  in  a  condition 
of  complete  defence  and  of  exacting  from  them  the  fulfillment 
of  their  duties  towards  us.  The  United  States  ought  not  to 
indulge  a  persuasion  that,  contrary  to  the  order  of  human 
events,  they  will  forever  keep  at  a  distance  those  painful  appeals 
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to  arms  with  which  the  history  of  every  nation  abounds. 
There  is  a  rank  due  to  the  United  States  among  nations 
which  will  be  withheld,  if  not  absolutely  lost,  by  the  reputa- 
tion of  weakness.  If  we  desire  to  avoid  insult  we  must  be  able 
to  repel  it ;  if  we  desire  to  secure  peace— one  of  the  most  pow- 
erful instruments  of  our  prosperity — it  must  be  known  that  we 
are  at  all  times  ready  for  war." 

This  message  was  delivered  to  the  Second  Congress  of  the 
United  States,  and  the  words  are  those  of  President  George 
Washington. 

A  survey  of  the  legislation  of  the  year  leads,  with  most  com- 
mentators, to  a  lament  over  its  faults  and  deficiencies,  and  to 
the  utterance  of  a  note  of  warning,  pitched  almost  in  the  key  of 
despair,  over  the  evils  that  loom  up,  as  sure  to  come,  unless  its 
present  tendencies  are  checked.  It  has  been  the  habit,  among 
writers,  both  those  of  our  own  profession  and  those  who  were 
mere  students  of  politics  or  sociology,  to  dwell  so  exclusively 
upon  the  short-comings  and  failures  of  our  system  of  legislation 
that  they  have  lost  sight  of  much  there  is  in  it  that  is  useful, 
good  and  admirable.  The  defects  are  palpable  enough.  They 
are,  chiefly :  First — Over-legislation,  Not  only  in  the  endless 
multiplication  of  laws,  until  what  all  are  assumed,  under 
penalty  for  ignorance,  constructively  to  know,  no  one  actually 
knows,  or,  within  the  ordinary  span  of  life,  ever  can  know; 
but,  also,  in  the  excessive  extension  of  State  supervision, 
transferring  to  the  Government  that  which  can  be  better  done  by 
private  agency ;  in  curtailing  individual  action ;  in  meddlesome 
legislation ;  in  class  legislation,  calculated  to  favor  idleness  and 
incapacity  at  the  expense  of  industry  and  ability,  and  in  most  of 
that  which  goes  under  the  vague  appellation  of  socialism. 

Second — It  is  urged  against  our  legislation,  and  truly,  that 
it  is  what  has  been  called  opportunist  legislation  ;  that  it  is  the 
offspring  of  ^^  the  empirical  school  of  politicians  "  who  '^  never 
look  beyond  proximate  causes  and  immediate  effects;*'  that 
it  is  framed  to  meet  the  supposed  needs  of  the  hour,  without 
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any  comprehensive  view  as  to  its  ultimate  effects,  and  is 
rude  and  unscientific.  Most  of  our  bad  laws  will  be  found 
to  fall  under  one  or  the  other  of  these  two  broad  divisions. 
Great  complaint,  it  is  true,  is  also  brought  against  our  leg- 
islation based  on  the  charge  that  it  is  dictated  by  party 
management,  the  result  of  mere  puppet  action,  controlled  by 
known*  but  unseen  wires,  but  this  influence  seldom  affects  the 
character  of  our  general  laws.  It  is  directed  rather  toward  the 
confirmation  of  appointments,  the  making  of  appropriations,  or 
the  distribution  of  public  revenue  or  employment  so  as  best  to 
strengthen  party  supremacy.  The  aim  of  the  professional 
political  manager  is  to  secure,  or  at  least  not  to  oppose,  the 
passage  of  laws  that  are  popular ;  laws,  the  enactment  of  which 
public  opinion  clearly  demands,  or  at  least  that  public  opinion 
in  the  party  that  has  the  majority  in  the  legislature  demands. 
Obedience  to  that  opinion  is  the  condition  upon  which  the  party 
leader  holds  his  place.  Hence,  so  far  as  interference  by  the 
political  manager  goes,  legislation,  as  respects  general  laws, 
almost  invariably  reflects  correctly  what  the  prevailing  party  as 
a  whole  unmistakably  demands,  or  if  the  demand  comes  from 
the  whole  community,  irrespective  of  party,  none  are  more  care- 
ful to  comply  with  that  demand  than  those  whose  retention 
of  their  place  depends  ultimately  upon  the  voters  at  the  polls. 
No  stronger  instance  of  this  need  be  cited  than  that,  already 
referred  to,  of  the  laws  respecting  primary  elections  already 
passed  in  several  of  the  States  and  sure  to  be  passed  in  others. 
They  are  directly  aimed  at  the  supremacy  of  the  party  man- 
ager; they  strike,  andare  intended  to  strike  at  the  very  root  of  his 
power.  Yet,  in  every  instance,  where  public  opinion  was  un- 
mistakably in  their  favor,  no  party  managers  have  dared,  if 
they  wished,  to  oppose  them.  The  public,  therefore,  remain 
responsible  for  the  character  of  our  general  laws,  which  still 
reflect  the  wishes  and  opinions  of  the  majority,  without  any 
effective  interference  from  the  mere  politcal  manager. 

The  sinister  influence  of  the   political  '^  boss  **    so-called, 
is  still,  however,  a  controlling  force  in  the  selection  of  can- 


236  THE  president's  address. 

didates,  and,  hence,  the  primary  laws  just  mentioned,  and,  as 
against  the  other  evil,  the  evil  of  the  multiplication  of  laws  and 
hasty  legislation,  the  expedient  of  biennial  sessions  and  the  ex- 
tension of  the  referendum  as  a  check  upon  the  legislature,  have 
been  adopted  as  the  most  direct  and  effective  remedies.  All  of 
these  means  for  the  repression  of  manifest  evils  are,  to  a  greater 
or  less  degree,  effective.  They  may  accomplish  something, 
though  not  all,  and  are  good,  or  at  all  events,  worthy  of  an  earn- 
est trial  as  far  as  they  go.  But  the  real  causes  of  those  charac- 
teristics which  we  blame  in  our  laws  lie  beyond  the  reach  of  such 
artificial  modes  of  correction.  They  are  found  in  our  own  national 
character  and  in  the  stage  of  social  development  we  have  reached. 
We  feel,  in  a  form  modified  by  the  peculiarities  of  our  situation 
and  circumstances,  the  influence  of  a  wave  of  so-called  socialism 
that  is  passing  over  the  civilized  world.  It  is  absolutely 
inevitable  that  it  should  find  expression  in  our  laws,  because 
our  laws  reflect  the  prevailing  convictions  and  desires  of  the 
communities  to  which  they  apply.  Nor  is  this  fact  due  to  any 
preponderating  influence  of  the  ignorant  and  uneducated,  di- 
rectly or  indirectly,  upon  our  law  makers.  The  spirit  of  social- 
ism is  one  that  is  created  and  fostered  as  much,  or  more,  from 
above  as  from  below.  It  springs,  primarily,  from  the  enlarge- 
ment of  the  sympathies,  the  increased  desire  to  relieve  suffering 
and  want,  the  benevolence,  the  altruistic  spirit  that  evolution  and 
modern  conditions  have  developed  among  the  ever  increasing 
class  of  the  well-to-do  in  an  age  of  increasing  wealth  and 
prosperity.  The  exponents  of  the  extreme  doctrines  of  social- 
ism are  found,  not  among  the  toiling  masses,  but  among 
authors  and  students  and  theorists.  The  preachers  of  the 
doctrine  of  discontent  may  be  met  among  the  educated,  the 
intelligent  and  well-intentioned,  quite  as  often  as  among 
the  self-seekers  and  the  demagogues.  Hence  the  laws  that 
unduly  extend  the  power  of  the  state ;  that  viciously  restrict 
individual  action  ;  that  meddle  only  to  mar,  are  quite  as  often 
the  result  of  educated  as  of  uneducated  ignorance.  The  class 
legislation  that  is  intended  to  curtail  supposed  privileges  but 
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which,  actually,  confers  more  oppressive  privileges  upon  the 
class  it  seeks  to  relieve,  takes  its  origin  less  frequently  from  the 
direct  efforts  of  those  who  are  expected  to  benefit  by  it,  than 
from  the  zeal  of  others  who  have  persuaded  themselves  that 
the  withholding  of  the  supposed  benefit  is  the  withholding  of 
a  right.  We  must  accept  the  fact,  then,  that  if  our  laws  are 
mistaken,  or  defective,  or  unwise  in  some  of  their  conspicuous 
general  tendencies,  it  is  because  public  opinion,  formed  by 
discussion,  made  up  of  a  thousand  influences  and  counter- 
influences,  is  itself  at  fault  in  dealing  with  the  problems  it  has  to 
solve;  it  is  because  the  resultant  that  determines  its  drift  tends 
to  give  it  wrong  direction,  and  we  must  look  only  to  the  gradual 
change  which  continued  discussion  and  experience,  that  great, 
silent  teacher,  will  bring  about,  to  correct  its  course  and  avoid 
the  evils  of  which  we  are  now  conscious  and  against  which  we 
sound  a  warning. 

And  as  to  the  second  count  brought  against  our  legislation, 
namely,  that  it  is  made  to  meet  present  needs  with  too  little 
appreciation  of  all  its  consequences ;  that  it  is  not  framed  on 
scientific  principles  or  as  the  result  of  expert  study;  while  it  may, 
indeed,  be  often  defective ;  while  it  is  the  very  object  of  this 
Association  to  correct  and  improve  it  in  those  respects  in  which 
our  profession  and  experience  enable  us  to  speak  with  authority 
— yet  legislating  to  meet  the  mischief  of  to-day,  to  correct  evil 
as  it  arises,  is  the  very  genius  and  spirit  of  the  lawmaking  of 
the  English-speaking  race.  Blackstone's  elementary  rule  of 
statutory  interpretation  recognizes  this  when  it  instructs  us, 
first,  to  consider  the  mischief  and  then  the  remedy  which  the 
law  was  intended  to  apply.  It  is  the  instinct  of  our  bloody  to 
which  we  largely  owe  the  preservation  of  our  institutions  and 
our  form  of  government,  to  deal  with  facts  and  not  theories, 
not  to  wander  from  the  case  at  hand,  to  do  the  best  we  can  for 
the  present  and  not  attempt  too  closely  to  anticipate  the 
uncertainties  of  the  future.  And  the  result  is  our  justification. 
Our  legislation  may  be  said  to  rest  upon  the  homely  principle  of 
'^  cut  and  try."     This  may  lead  to  many  errors,  but  under  no 
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system  are  errors,  on  the  whole,  more  sure  to  be  corrected. 
Too  many  laws  are  a  bad  thing,  impracticable  laws  are  a  bad 
thing,  mistaken  and  foolish  laws  are  a  bad  thing.  But  when 
laws  which,  for  any  of  these  reasons,  are  bad,  creep  into  our 
statute  books,  some  become  obsolete  and  are  swept  away  by  the 
periodic  revision  that  necessity  imposes  in  all  the  States,  some 
are  corrected  by  the  same  means,  others  are  directly  repealed 
or  amended  when  the  occasion  for  doing  so  becomes  apparent. 
One  of  the  former  Presidents  of  this  Association,  in  his  able 
and  eloquent  annual-  address  a  few  years  ago,  adduced  as  an 
example  of  the  weakness  and  inadequacy  of  our  legislative 
system,  its  alleged  failure  and  helplessness  in  dealing  with  the 
intricate  subject  of  taxation — due,  as  he  argued,  to  the  want 
of  legislators  properly  instructed  in  the  weighty  business  of 
legislation,  and  the  absence  of  any  serious  inquiry  into  the 
real  nature  of  the  difficulty  with  the  view  of  establishing 
legislation  upon  a  more  enlightened  basis  in  accordance  with 
the  principles  of  human  nature  and  the  teachings  of  economic 
science. 

But  where  are  we  to  find  a  scientifically  instructed  body  of 
legislators  ?  It  could  not  be  composed  of  selected  and  accom- 
plished theorists.  They  never  agree  in  their  writings ;  they 
would  never  agree  in  the  work  of  practical  legislation.  As  it 
is,  we  have  men  who  fairly  represent  the  average  sense  of  the 
community.  They  have  the  benefit  of  all  the  views  that  can 
be  urged,  scientific  and  unscientific.  They  deal,  as  best  they 
can,  with  the  concrete  problem  of  raising  a  yearly  revenue. 
Experience  teaches  that  some  things  are  practicable  and 
others  not.  And  out  of  numberless  trials  and  numberless  mis- 
takes, the  result  is  that  what  is  just  and  practicable  is  ascer- 
tained, here  one  measure  and  there  another  which  is  produc- 
tive of  revenue  without  imposing  unjust  and  unequal  burdens, 
and  I  venture  to  affirm  that,  as  a  final  result,  the  system  of 
taxation,  which  is  in  the  course  of  evolution  and  may  be 
gathered  from  the  laws  of  all  our  States,  taken  as  a  whole, 
with  all  its  errors  and  all  its  deficiencies,  is  slowly  advancing 
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towards  greater  efficiency  and  better  results,  and  promises  to 
reach,  at  last,  a  solution  of  that  most  difficult  of  all  economic 
problems — the  equitable  collection  of  the  revenues  necessary 
for  the  support  of  the  State. 

And  what  is  true  of  this  subject  is  true  of  others.  Much 
of  our  legislation  is  already  admirable.  The  noble  provisions 
for  education,  the  laws  for  the  preservation  of  public  health, 
the  laws  in  the  interest  of  decency  and  morality,  those  for  the 
repression  of  crime  and  the  reform  of  the  criminal,  for  the 
relief  of  the  helpless  and  the  beneficent  work  of  charity,  form 
a  body  of  legislative  enactment  worthy  of  the  highest  civiliza- 
tion and  the  mark  of  an  enlightened  people.  It  could  not 
have  emanated  from  legislators,  who,  as  a  whole,  were  not 
faithful,  able  and  animated  by  genuine  zeal  for  the  public  good. 
There  is  nothing  more  injurious  to  the  public  service  or  a 
proper  regard  for  the  duties  of  citizenship  than  the  constant 
and  indiscriminate  depreciation  of  those  who,  as  legislators  or 
in  other  capacities,  hold  public  office.  It  confounds  the  good 
with  the  bad.  It  ceases  to  be  salutary  criticism,  because  just 
criticism  is  constantly  mingled  with  calumny.  It  discourages 
honesty  and  fidelity,  because  honesty  and  fidelity  are  not  dis- 
tinguished in  the  general  condemnation  from  dishonesty  and 
corruption. 

And  where  there  is  so  much  that  is  good  in  our  laws,  it  is  a 
perfect  assurance  that  they  can  be  made  better — not  by  revo- 
lutionary methods — not  by  rashly  tampering  with  the  Con- 
stitutions that  are  the  foundations  upon  which  our  system  of 
government  rests,  but  by  removing  the  particular  evil  that  can 
be  reached  by  statutory  amendment,  by  improving  what  it  is 
practicable  to  improve,  by  confining  ourselves  to  definite  aims 
and  narrow  fields,  and  preserving,  in  all  efforts  at  reform,  the 
conservatism  that  is  the  natural  outgrowth  of  our  professional 
habits  and  experience. 

No  right-feeling  man  or  woman  will  deprecate  the  senti- 
ment that  holds  corruption  in  abhorrence  and  exacts  the  high- 
est standard  of  fidelity  and  rectitude  from  public  servants. 
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The  community  that  tolerates  vice  or  evil  of  any  kind  without 
a  protest  is  decadent,  and  the  community  that  is  satisfied 
with  mediocrity  has  ceased  to  progress.  But  indignation  at 
iniquity,  or  impatience  with  ignorance  and  stupidity,  should  not 
habitually  divert  our  attention  from  what  is  good  and  admira- 
ble. So  much  has  been  said  and  written  among  those  inter- 
ested in  legislative  reform  in  condemnation  of  the  workings 
of  our  legislative  system,  that  it  is  just  that  the  commendation 
that  is  their  due  should  be  uttered  in  behalf  both  of  our  laws 
and  our  legislators. 

Our  system  of  government  and  the  administration  of  our 
laws  may  not  be  perfect,  but,  under  them,  a  great  people  have 
enjoyed  a  degree  of  liberty,  security  and  happiness  that  the 
world  has  never  elsewhere  seen  since  civilization  began.  We 
may  labor,  each  according  to  his  opportunities  and  ability,  to 
make  them  better,  but  we  do -so  without  losing  our  belief  in 
their  excellence  or  our  faith  in  their  permanency.  They 
embody  the  wisdom  of  our  forefathers,  the  experience  of  ages. 
We  have  prospered  under  them  in  the  past,  they  have  met  the 
conditions  of  our  wonderful  growth,  and,  as  that  growth  ex- 
pands in  new  directions,  they  will  be  found  adequate  to  meet 
the  conditions  of  the  future. 

As  it  is  our  privilege  to  study  and  our  desire  to  improve 
them,  so  it  is  our  peculiar  duty  to  inspire,  by  word  and  exam- 
ple, respect  for  our  country's  laws  and  an  appreciation  of  the 
inestimable  blessing  of  our  country's  government. 
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CHARLES  E.  LITTLEFIELD, 

OP  ROCKLAND,  MAINS. 

Mr,  President  and  Gentlemen  of  the  American  Bar  Associa- 
tion : 

I  desire  to  express  in  a  word  my  profound  appreciation  of 
the  great  compliment  which  I  received  in  the  invitation  to 
deliver  this  address. 

This  year  of  our  Lord  has  been  one  of  unusual  significance 
to  the  legal  profession.  It  has  seen  universal  and  spontaneous 
homage  paid  by  bench,  and  bar,  and  country  to  ^'the  great 
Chief  Justice,"  '^  the  greatest  judge  in  the  language.''  He 
is  conceded  to  be  the  greatest  authority  upon  the  construction 
of  the  Constitution  that  ever  adorned  the  most  august  tribunal 
known  to  our  institutions.  All  agree  that,  more  than  any 
other  man  realizing  that  our  ^'  Constitution  is  formed  for  ages 
to  come,  and  is  designed  to  approach  immortality  as  nearly  as 
human  institutions  can  approach,"  he  expounded  and  developed 
it,  with  scientific  accuracy  upon  enduring  lines,  buttressed  by 
accurate  reasoning,  ^^  establishing  those  sure  and  solid  princi- 
ples of  government  on  which  our  constitutional  system  rests." 
The  Supreme  Court  of  the  United  States  suspended  its  sittings 
in  order  that  through  its  distinguished  chief  it  might  witness 
^'  to  the  immortality  of  the  fame  of  this  sweet  and  virtuous  soul, 
whose  powers  were  so  admirable  and  the  results  of  their  exercise 
of  such  transcendent  importance."  It  is  certainly  an  interest- 
ing and  significant  fact,  that  at  the  same  term  during  which 
these  ever  memorable  exercises  occurred,  that  court  rendered 
a  judgment  by  a  disagreeing  majority  of  one,  overruling  a  case 
which  had  withstood  unimpaired  the  assaults  of  time  for  eighty 
years.  A  case  decided  by  the  same  tribunal  by  a  unanimous 
16  (241) 
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court,  whose  reasons  therefor  were  luminously  stated  with  his 
usual  accuracy  and  ability  by  the  incomparable  Marshall.  A 
judgment  clearly  inconsistent  with  other  judgments  rendered 
on  the  same  day,  without  any  opinion  of  the  court  upon  which 
to  rest,  endeavored  to  be  sustained  by  the  opinions  of  different 
justices,  in  irreconcilable  conflict  with  each  other.  A  judgment 
involving  fundamental  constitutional  questions  of  more  vital 
and  transcendent  importance  than  any  hitherto  determined. 

The  Insular  Cases,  in  the  manner  in  which  the  results  were 
reached,  the  incongruity  of  the  results,  and  the  variety  of 
inconsistent  views  expressed  by  the  different  members  of  the 
court,  are,  I  believe,  without  a  parallel  in  our  judicial  history. 
It  is  unfortunate  that  the  cases  could  not  have  been  determined 
with  such  a  preponderance  of  consistent  opinion  as  to  have 
satisfied  the  profession  and  the  country  that  the  conclusions 
were  likely  to  be  adhered  to  by  the  court.  Until  some  reason- 
able consistency  and  unanimity  of  opinion  is  reached  by  the 
court  upon  these  questions,  we  can  hardly  expect  their  conclu- 
sions to  be  final  and  beyond  revision.  A  statement  of  the 
cases  is  essential  to  show  what  was  actually  decided.  The 
cases  were :  DeLima  vs,  Bidwell ;  Dowries  vs.  Bidwell ;  IIuus 
vs.  New  York  and  Porto  Rico  Steamship  Company ;  Goetze 
vs.  United  States;  Grossman  vs.  United  States ;  and  Arm- 
strong vs.  United  States. 

In  DeLima  vs.  Bidwell  the  question  was  whether  after  the 
cession  of  Porto  Rico  to  the  United  States,  by  the  treaty  of 
Paris,  it  remained  a  foreign  country  within  the  meaning  of  the 
tariff  laws  the  action  being  brought  to  recover  duties  collected 
prior  to  the  passage  of  the  Foraker  act,  under  the  Dingley  act, 
which  provided  that  "  there  shall  be  levied  and  collected  and 
paid  upon  all  articles  imported  from  foreign  countries^'*  etc., 
certain  duties  .therein  specified.  The  court  held  "  that  at  the 
time  these  duties  were  levied  Porto  Rico  was  not  a  foreign 
country  within  the  meaning  of  the  tariff  laws  but  a  territory 
of  the  United  States,  that  the  duties  were  illegally  exacted 
and  that  the   plaintiffs   are  entitled  to  recover  them  back.** 
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Mr.  Justice  Brown  delivered  the  opinion  of  the  court,  and 
with  him  concurred  Mr.  Chief  Justice  Fuller,  Mr.  Justice 
Harlan,  Mr.  Justice  Brewer  and  Mr.  Justice  Peckham.  Mr. 
Justice  McKenna  dissented,  and  drew  an  opinion  in  which  Mr. 
Justice  Shiras  and  Mr.  Justice  White  concurred,  and  Mr. 
Justice  Gray  dissented  in  a  short  note.  Downe%  vs.  Bidwell 
was  an  action  to  recover  duties  collected  under  the  Foraker 
act,  upon  '^  merchandise  coming  into  the  United  States  from 
Porto  Rico/'  to  use  the  peculiar  and  somewhat  ungainly  lan- 
guage of  that  act.  It  involved  the  constitutionality  of  that 
part  of  the  act,  and  five  members  of  the  court  concurred  in  a 
judgment  holding  that  part  of  the  act  constitutional.  Mr. 
Justice  Brown  announced  the  conclusion  and  judgment  of  the 
court,  affirming  the  judgment  of  the  court  below.  He  did 
not  pronounce  its  opinion,  but  rendered  one  of  his  own.  Mr. 
Justice  White,  with  whom  concurred  Mr.  Justice  Shiras  and 
Mr.  Justice  McKenna,  rendered  an  opinion  uniting  in  the 
judgment  of  affirmance.  Referring  to  Mr.  Justice  Brown's 
opinion,  he  stated  that  the  reasons  which  caused  him  to  con- 
cur in  the  result  ^'  are  different  from,  if  not  in  conflict  with 
those  expressed  in  that  opinion,  if  its  meaning  is  by  me  not 
misconceived."  Mr.  Justice  Gray  concurred  in  substance 
with  the  opinion  of  Mr.  Justice  White,  but  summed  up  so  as 
to  '*'  indicate  "  his  *'  position  in  other  cases  now  standing  for 
judgment." 

Technically  speaking,  there  is  no  opinion  of  the  court 
to  sustain  the  judgment.  Mr.  Chief  Justice  Fuller,  with 
whom  concurred  Mr.  Justice  Harlan,  Mr.  Justice  Brewer,  and 
Mr.  Justice  Peckham,  delivered  a  dissenting  opinion,  and  Mr. 
Justice  Harlan  delivered  a  dissenting  opinion  giving  some  addi- 
tional considerations.  Dooley  vs.  United  StateB  was  a  suit  to 
recover  duties  collected  upon  goods  exported  from  New  York 
to  Porto  Rico,  partly  before  and  partly  after  the  ratifications  of 
the  treaty,  but  in  every  instance  prior  to  the  passage  of  the 
Foraker  act.  As  to  the  duties  collected  prior  to  the  ratifica- 
tions of  the  treaty  the  court  were  unanimous  in  holding  that 
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they  were  legally  exacted  "  under  the  war  power."  The  same 
Justices  whQ  concurred  in  the  DeLima  case  concurred  in  this 
as  to  the  duties  collected  after  ratifications.  Mr.  Justice  Brown 
delivered  the  opinion  of  the  court,  holding  that  the  ''authority 
of  the  President  as  Commander  in  Chief  to  exact  duties  upon 
imports  from  the  United  States  ceased  with  the  ratification  of 
the  treaty  of  peace,  and  her  right  to  the  free  entry  of  goods 
from  the  ports  of  the  United  States  continued  until  Congress 
should  constitutionally  legislate  upon  the  subject.*'  The  Jus- 
tices who  dissented  in  the  DeLima  case  dissented  in  this. 
Mr.  Justice  White  delivered  the  dissenting  opinion.  Hutis  vs. 
New  York  and  Porto  Rico  Steamship  Company  raised  the 
question  as  to  whether  trade  between  the  United  States  and 
Porto  Rico  was,  after  the  passage  of  the  Foraker  act,  '^  coasting 
trade,*'  and  the  court  were  unanimous  in  holding  that  it  was. 
Goetze  vs.  ignited  States  and  Cross^man  vs.  United  States 
involved  the  questions  determined  in  the  DeLima  case,  and 
were  controlled  by  that  case.  Armstrong  vs.  United  States 
was  controlled  by  the  Dooley  case.  Two  cases  argued  at  the 
same  term  remain  undecided.  Fourteen  Diamond  Rings  vs. 
United  States.  Rings  brought  from  the  Philippines  into  the 
United  States  after  the  ratifications  of  the  treaty  of  peace, 
without  the  payment  of  duty,  and  seized  for  non-payment,  and 
Dooley  vs.  United  States,  raising  the  validity  of  duties  col- 
lected upon  goods  "  coming  into  Porto  Rico  from  the  United 
States  "  after  the  passage  of  the  Foraker  act. 

In  the  unsettled  condition  of  the  court  it  is  hardly  worth 
while  to  speculate  as  to  the  results  in  these  cases.  The 
Diamond  Rings  case  no  doubt  depends  upon  what  the 
court  holds  the  status  of  the  Philippines  to  be,  whether  civil  or 
military.  If  the  Dooley  case  is  controlled  by  the  Dotvnes  case 
there  would  seem  to  be  no  good  reason  why  it  should  not 
have  been  decided.  That  it  was  not,  raises  the  inference  that 
it  would  have  been  decided  adversely  to  the  government,  or 
that  there  was  a  greater  diiference  of  opinion  than  usual  with 
reference  to  it.     Mr.  Justice  Gray  is  the  only  one  who  indicates 
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his  ^'position''  in  this  case.  In  his  opinion  in  the  Downe%  case 
he  says,  after  referring  to  duties  ^^established  on  merchandisiB 
and  articles  going  into  Porto  Rico  from  the  United  States,  or 
coining  into  the  United  States  from  Porto  Rico,"  as  temporary; 

''The  system  of  duties  [clearly  including  imports  and 
exports]  temporarily  established  by  that  act  during  the  transi- 
tion period,  was  within  the  authority  of  Congress  under  the 
Constitution  of  the  United  States." 

No  other  member  of  the  majority  is  prepared  to  indicate 
that  Porto  Rico  while  a  foreign  territory  as  to  the  revenue 
clause  of  the  Constitution,  so  that  imports  therefrom  are  duti- 
able, is  not  also  foreign  within  the  meaning  of  that  other  clause 
of  the  Constitution  relating  to  revenue,  which  reads,  "  No  Tax 
or  Duty  shall  be  laid  on  Articles  exported  from  any  State." 
The  converse  must  be  true  as  to  goods  going  the  other  way, 
and  they  would  be  exports  from  some  State  to  ''such  island" 
and  hence  obnoxious  to  this  clause.  Apprehending  this, 
perhaps,  Mr.  Justice  White  in  the  same  case  always  follows  the 
ungainly  language  of  the  act  in  describing  this  commerce. 

Just  how  goods  "coming  into  Porto  Rico  from  the  United 
States"  can  be  other  than  exports  from  some  State  we  cannot 
well  see,  but  with  these  opinions  before  us  it  will  not  do  to  say 
that  it  will  not  be  so  held,  and  some  inconsistent  reasoning 
given  therefor.  Upon  this  point  the  language  of  Mr.  Justice 
Miller  in  Woodruff  v%.  Parham^  8  Wall.  128,  is  suggestive : 

"Is  the  word  'impost'  here  used  intended  to  confer  upon 
Congress  a  distinct  power  to  levy  a  tax  upon  all  goods  or  mer- 
chandise carried  from  one  State  into  another :  Or  is  the 
power  limited  to  duties  on  foreign  imports  ?  If  the  former  be 
intended,  then  the  power  conferred  is  curiously  rendered  nuga- 
tory by  the  subsequent  clause  of  the  9th  section,  which  declares 
that  no  tax  shall  be  laid  on  articles  exported  from  any  State, 
for  no  article  can  be  imported  from  one  State  into  another 
which  is  not,  at  the  same  time,  exported  from  the  former." 

It  is  difficult  to  see  how  refusing  to  call  a  duty  an  export 
duty,  when  it  is  in  fact  such,  can  change  its  character. 
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* 

The  Downes  Case. 

The  Downes  case  is  the  only  one  that  passes  upon  questions 
that  apply  to  permanent  conditions,  or  that  attempts  to  furnish 
a  foundation  for  a  permanent  government  policy.  All  that  is 
decided  by  that  case  is  that  as  to  ^'  merchandise  xsoming  into 
the  United  States  from  Porto  Rico  '*  Congress  is  not  restrained 
by  the  Constitution  in  imposing  a  discriminating  tariff  against 
Porto  Rico.  In  other  words,  as  to  imports  from  Porto  Rico 
Congress  can  constitutionally  discriminate.  It  may  be  said 
that  the  case  involves  other  absolute  powers,  but  that  is  as  far 
as  the  case  itself  goes.  Whether  all  the  other  constitutional 
restrictions  apply,  and  if  not,  which  apply,  remains  to  be  de- 
termined. Four  of  the  majority  (and  I  include  Mr.  Justice 
Gray,  as  he  says  that  in  '^ substance''  he  agrees  with  the 
opinion  of  Mr.  Justice  White)  are  evidently  appalled  by  the 
enormity  of  the  argument  that  would  deprive  Porto  Rico  of  all 
the  constitutional  guarantees  as  to  civil  rights.  They  repeat- 
edly so  declare  in  the  opinion  of  Mr.  Justice  White,  as  though 
fearful  that  it  might  be  inferred  that  they  entertained  that 
view,  as  appears  from  the  following  excerpts : 

"  Hence  it  is  that  wherever  a  power  is  given  by  the  Consti- 
tution, and  there  is  a  limitation  imposed  on  the  authority,  such 
restriction  operates  upon  and  confines  every  action  on  the  sub- 
ject within  its  constitutional  limits." 

9fC  %^f,  3|C  S|C  9|C  JfC  Y 

*'  As  Congress  in  governing  the  territories  is  subject  to  the 
Constitution,  it  results  that  all  the  limitations  of  the  Constitu- 
tion which  are  applicable  to  Congress  in  exercising  this  author- 
ity necessarily  limit  its  power  on  this  subject.  It  follows,  also, 
that  every  provision  of  the  Constitution  which  is  applicable  to 
the  territories  is  also  controlling  therein."       *       * 

*'  From  these  conceded  propositions  it  follows  that  Congress  in 
legislating  for  Porto  Rico  was  only  empowered  to  act  within  the 
Constitution  and  subject  to  its  applicable  limitations,  and  that 
every  provision  of  the  Constitution  which  applied  to  a  country 
situated  as  was  that  island,  was  potential  in  Porto  Rico." 
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"  Undoubtedly  there  are  general  prohibitions  in  the  Constitu- 
tion in  favor  of  the  liberty  and  property  of  the  citizens,  which 
are  not  mere  regulations  as  to  the  form  and  manner  in  which 
a  conceded  power  may  be  exercised,  but  which  are  an  absolute 
denial  of  all  authority  under  any  circumstances  or  conditions 
to  do  particular  acts.  In  the  nature  of  things,  limitations  of 
this  character  cannot  be  under  any  circumstances  transcended, 
because  of  the  complete  absence  of  power."       *       * 

''The  doctrine  that  those  absolute  withdrawals  of  power 
which  the  Constitution  has  made  in  favor  of  human  liberty  are 
applicable  to  every  condition  or  status  has  been  clearly  pointed 
out  by  this  court       *       * 

''  There  is  in  reason,  then,  no  room  in  this  case  to  contend 
that  Congress  can  destroy  the  liberties  of  the  people  of  Porto 
Rico  by  exercising  in  their  regard  powers  against  freedom  and 
justice,  which  the  Constitution  has  absolutely  denied/'    *       * 

''  The  fact  that  the  act  directs  the  officers  to  swear  to  support 
the  Constitution  does  not  militate  against  this  view,  for,  as  I 
have  conceded,  whether  the  island  be  incorporated  or  not,  the 
applicable  provisions  of  the  Constitution  are  there  in  force," 

It  is  unfortunate  that  Mr.  Justice  White,  with  his  keen 
appreciation  of  the  sacredness  of  constitutional  rights,  in  order 
to  sustain  his  conclusions  in  this  case  was  obliged  to  use  a  train 
of  reasoning  that  manifestly  kept  pressing  upon  him  the  idea 
of  despotic  power,  and  thus  required  this  continual  negation. 
It  required  him  to  "protest  too  much."  Nevertheless  just 
what  will  be  held  ''applicable  provisions  "  we  do  not  know, 
but  as  the  four  dissenting  Justices  hold  that  the  Constitution 
now  applies  to  Porto  Rico  to  that  extent,  we  can  feel  confident 
that  at  least  as  to  applicable  provisions  eight  Justices  will  con- 
cur. Mr.  Justice  Brown  is  not  as  sensitive  as  his  brethren, 
who  agree  with  him  as  to  what  in  the  Downed  case,  but  dis- 
agree as  to  how.  He  comes  the  nearest  to  the  contention  of 
the  government,  citing  with  approval : 

"  Doubtless  Congress,  in  legislating  for  the  territories,  would 
be  subject  to  those  fundamental  limitations  in  favor  of  personal 
rights  which  are  formulated  in  the  Constitution  and  its  amend- 
ments, but  those  limitations  would  exist  rather  by  inference 
and  the  general  spirit  of  the  Constitution,  from  which  Congress 
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derives  all  its  powers,  than  by  any  express  and  direct  applica- 
tion of  its  provisions." 

He  says : 

^^  To  sustain  the  judgment  in  the  case  under  consideration, 
it  by  no  means  becomes  necessary  to  show  that  none  of  the 
articles  of  the  Constitution  apply  to  the  Island  of  Porto  Rico. 
There  is  a  clear  distinction  between  such  prohibitions  as  go  to 
the  very  root  of  the  power  of  Congress  to  act  at  all,  irrespec- 
tive of  time  or  place,  and  such  as  are  operative  only  '  through- 
out the  United  States'  or  among  the  several  States.'' 

He  proposes  to  be  cautious : 

"  We  do  not  wish,  however,  to  be  understood  as  expressing 
an  opinion  how  far  the  bill  of  rights  contained  in  the  first  eight 
amendments  is  of  general  and  how  far  of  local  application." 

Again : 

*^  There  are  certain  principles  of  natural  justice  inherent  in 
the  Anglo-Saxon  character,  which  need  no  expression  in  con- 
stitutions or  statutes  to  give  them  effect  or  to  secure  depen- 
dencies against  legislation  manifestly  hostile  to  their  real 
interests."  *  *  "  We  suggest,  without  intending  to  decide, 
that  there  may  be  a  distinction  between  certain  natural  rights 
enforced  in  the  Constitution  by  prohibitions  against  inter- 
ference with  them,  and  what  may  be  termed  artificial  or 
remedial  rights  which  are  peculiar  to  our  own  system  of  juris- 
prudence." *  *  "  It  does  not  follow  that  in  the  meantime, 
awaiting  that  decision,  the' people  are  in  the  matter  of  personal 
rights  unprotected  by  the  provisions  of  our  Constitution  and 
subject  to  the  merely  arbitrary  control  of  Congress." 

'^We  do  not  desire,  however,  to  anticipate  the  difficulties 
which  would  naturally  arise  in  this  connection,  but  merely  to 
disclaim  any  intention  to  hold  that  the  inhabitants  of  these 
territories  are  subject  to  an  unrestrained  power  on  the  part 
of  Congress  to  deal  with  them  upon  the  theory  that  they  have 
no  rights  which  it  is  bound  to  respect." 

He  has  certainly  left  the  door  sufficiently  open.  Just  how 
"certain  principles  of  natural  justice"  could  be  used  in  court 
to  invalidate  an  act  of  Congress,  unrestrained  by  any  constitu- 
tional provision,  we  are  not  informed.     The  inconsistency  on 
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the  part  of  Mr.  Justice  Brown  in  the  DeLima  and  Downea  cases 
is  obvious,  and  tends  to  impair  our  confidence  in  his  conclus- 
ions. On  the  other  hand  the  consistency  of  the  dissenting 
Justices  in  the  Doumes  case  and  the  manner  in  which  their 
reasoning  without  distortion  answers  the  various  conditions, 
tend  to  establish  its  correctness.  It  is  true  that  magazine  and 
newspaper  editors,  who  feel  bound  to  sustain  the  conclusions, 
say,  to  quote  one  of  them :  "  They  appear  to  us  entirely 
consistent  with  each  other,  and  entirely  clear  in  themselves." 
This  is  not  an  assertion  that  they  are  *^  consistent,"  but  that 
^^they  appear  to  us."  On  this  point  I  will  assume  that  the 
court  knows  at  least  as  much  as  anyone  else,  and  let  it  speak 
for  itself. 

Mr.  Justice  Gray  in  his  note  in  the  DeLima  case,  dissents 
because,  "It  appears  to  me  irreconcilable  *  *  with 
the  opinions  of  the  majority  of  the  Justices  in  the  case,  this  day 
decided,  of  Donmes  vs,  BidwelV  Mr.  Justice  White  in  his 
dissenting  opinion  in  the  Dooley  case,  in  which  Mr.  Justice 
Gray,  Mr.  Justice  Shiras,  and  Mr.  Justice  McKenna 
concurred,  stated  the  inconsistency  thus : 

"  Now,  this  court  has  just  decided  in  Dowries  vs.  Bidwell 
that,  despite  the  treaty  of  cession,  Porto  Rico  remained  in  a 
position  where  Congress  could  impose  a  tariff  duty  on  goods 
coming  from  that  island  into  the  United  States.  If,  however, 
it  remained  in  that  position,  how  then  can  it  be  now  declared 
that  it  ceased  to  be  in  that  relation  because  it  was  no  longer 
foreign  country  within  the  meaning  of  the  tariff  laws?    *    *  " 

The  fact  that  somebody  does  not  see  the  inconsistency  makes 
it  none  the  less  obvious.  The  inconsistency  of  itself  does  not 
tend  to  demonstrate  which  conclusion  was  wrong,  and  is  only 
material  as  tending  to  detract  from  the  weight  to  be  given  to  the 
reasoning  generally.  Is  the  conclusion  in  the  Dowries  case  sus- 
tained by  such  reason  and  authority  as  to  justify  us  in  assuming 
that  it  is  the  deliberate  and  final  judgment  of  the  court  upon 
this  great  question  ;  that  it  has  laid  down  the  rule  which  will 
govern  the  Republic  for  all  time,  so  that  although  new  territory 
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may  be  acquired,  the  Republic  will  not  expand,  but  will  simply 
accumulate  property  ?     It  seems  to  me  more  than  doubtfiil. 

Mr.  Justice  Brown  holds  that  under  that  provision  of  the 
Constitution  which  declares  that  '^all  duties,  imposts  and 
excises  shall  be  uniform  throughout  the  United  States,"  the 
term  '^  United  States*'  is  confined  to  the  several  states,  and 
that  the  territories  and  the  District  of  Columbia  are  not 
"states"  and  not  included  therein,  and  therefore  Porto  Rico, 
being  a  territory,  is  not  protected  thereby. 

Hepburn  vs.  Ellzey. 

The  earliest  case  upon  which  he  relies  is  Hepburn  vs.  Ellzey, 
2  Cranch  445,  where  it  was  held  that  under  the  clause  of  the 
Constitution  limiting  the  jurisdiction  of  the  courts  of  the 
United  States  to  controversies  between  citizens  of  the  different 
states,  a  citizen  of  the  District  of  Columbia  could  not  main- 
tain an  action  in  the  Circuit  Court  of  the  United  States.  It 
is  true  that  Mr.  Chief  Justice  Marshall  there  said : 

''  It  becomes  necessary  to  inquire  whether  Columbia  is  a 
state  in  the  sense  of  that  instrument.  The  result  of  that 
examination  is  a  conviction  that  the  members  of  the  Ameri- 
can confederacy  only  are  the  states  contemplated  in  the 
constitution." 

It  is  also  true  that  Mr.  Chief  Justice  Marshall,  recognizing 
the  distinction  between  the  term  "  state  "  as  used  in  that  pro- 
vision, and  the  "  United  States  "  said,  in  speaking  of  the  same 
man  that  he  had  just  held  was  not  a  citizen  of  a  "  state  "  : 

"  It  is  true  that  as  citizens  of  the  United  States^  and  of  that 
particular  district  which  is  subject  to  the  jurisdiction  of  Con- 
gress, it  is  extraordinary  that  the  courts  of  the  United  States, 
which  are  open  to  aliens,  and  to  the  citizens  of  every  state  in 
the  union,  should  be  closed  upon  them.  But  this  is  a  subject 
for  legislative,  not  for  judicial  consideration." 

It  seems  that  Marshall  could  see  how  a  man  could  be  within 
the  "United  States"  and  not  be  in  a  "state."  It  will  be 
observed  that  the  learned  Justice  does  not  quote  this  remark. 
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An  examination  of  the  Dowries  case  requires  the  considera- 
tion of  at  least  four  great  leading  cases :  Loughborough  V9. 
Blakcy  6  Wheat.  317,  1820;  Insurance  Co,  vs.  Canter ^  1 
Pet.  511,  1828;  Cross  vs.  Harrison,  16  How.  164,  1853; 
and  Dred  Scott  vs.  Sandford,  19  How.  893,  1856. 

In  the  first  three  cases  the  court  were  unanimous,  and  in  the 
last  case  as  to  the  proposition  here  involved  there  was  no  dis- 
sent, and  as  to  that  proposition  the  authority  of  these  cases 
prior  to  the  Downes  case  had  never  been  denied  or  questioned. 
One  is  directly  and  two  are  practically  overruled  by  a  dis- 
agreeing majority  of  one. 

LOUQHBOROUQH   VS.    BlAKE. 

Loughborough  vs.  Blake  is  directly  in  point.  The  provision 
of  the  Constitution  in  question  was  considered  by  the  court, 
and  Mr.  Chief  Justice  Marshall  delivered  the  unanimous 
opinion  in  which  he  said: 

'*•  The  power,  then,  to  lay  and  collect  duties,  imposts  and 
excises,  may  be  exercised,  and  must  be  exercised  throughout 
the  United  States.  Does  this  term  designate  the  whole,  or 
any  particular  portion  of  the  American  empire?  Certainly 
this  question  can  admit  of  but  one  answer.  It  is  the  name 
given  to  our  great  republic,  which  is  composed  of  states  and 
territories.  The  District  of  Columbia,  or  the  territory  west 
of  the  Missouri,  is  not  less  within  the  United  States,  than 
Maryland  or  Pennsylvania ;  and  it  is  not  less  necessary,  on 
the  principles  of  our  constitution,  that  uniformity  in  the 
imposition  of  imposts,  duties  and  excises  should  be  observed 
in  the  one,  than  in  the  other.'' 

Mr.  Justice  Brown  says  these  are  '^  certain  observations 
which  have  occasioned  some  embarrassment  in  other  cases,'' 
but  I  submit  in  none  so  great  as  in  the  Downes  case.  The 
extraordinary  ingenuity  manifested  in  this  case  by  the  earnest 
effort  to  escape  from  that  authority  constitutes  one  of  its  most 
striking  features.  The  learned  Attorney  General  examined 
the  original  files,  and  found  that  it  was  uncertain  whether  the 
suit  related  to  ^'one  black  gelding  about  nine  yeard  old"  or 
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^'to  ten  cows  and  ten  oxen/'  and  therefore  it  was  ' 'scarcely 
more  than  a  moot  case/'  Upon  an  analysis  of  the  case  he 
found  that  ''the  point  argaed  in  the  case  was  whether  the 
District  of  Columbia  *could  be  taxed,  seeing  that  it  had  no 
representative  in  Congress.  *  That  was  the  question  argaed 
and  *that  is  what  was  decided.'*  Although  these  arguments 
were  presented  with  all  of  his  accustomed  vigor  and  ability,  he 
does  not  appear  to  have  succeeded  in  convincing  anybody  but 
himself,  as  these  contentions  were  not  even  alluded  to  by  any 
Justice.  Mr.  Justice  Brown  is  entitled  to  the  credit  of  intro- 
ducing in  an  opinion  for  the  first  time,  a  new  method  of  dis- 
posing of  that  case.  I  do  not  say  he  discovered  it,  for  it  is 
true  that  there  were  statesmen  who  in  groping  about  for  away 
of  escape  from  Marshall's  logic,  had  blazed  out  this  path.  He 
admits  that  the  conclusion  is  correct,  "so  far  at  least  as  it 
applies  to  the  District  of  Columbia."  He  cannot  quite  get  up 
to  denying  the  case  in  toto.  He  then  gives  the  reason  why 
he  concedes  so  much : 

"  This  district  had  been  a  part  of  the  States  of  Maryland 
and  Virginia.  It  had  been  subject  to  the  Constitution,  and 
was  a  part  of  the  United  States.  The  Constitution  had 
attached  to  it  irrevocably.  There  are  steps  which  can  never 
be  taken  backward.  The  tie  that  bound  the  States  of  Mary- 
land and  Virginia  to  the  Constitution  could  not  be  dissolved, 
without  at  least  the  consent  of  the  Federal  and  State  govern- 
ments to  a  formal  separation.  The  mere  cession  of  the  Dis- 
trict of  Columbia  to  the  Federal  government  relinquished  the 
authority  of  the  States,  but  it  did  not  take  it  out  of  the  United 
States,  or  from  under  the  aegis  of  the  Constitution." 

This  reasoning  is  inconsistent  with  the  theory  upon  which 
the  whole  case  is  based,  i.  e.,  that  the  "United  States"  is 
composed  only  of  "states."  We  have  here  a  part  of  the 
"  United  States  "  which  is  not  a  state.  Therefore,  it  is  quite 
possible  for  the  term  "United  States"  to  include  territory 
outside  of  the  states.     "  Neither  party,*'  he  says,  "had  ever 

*  Wherever  words  are  printed  in  italics^  only  those  in  which  an  *  is 
used,  are  italicized  in  the  original. 
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consented  to  that  construction  of  the  cession."  Inasmuch  as 
the  question  was  never  eveil  dreamed  of  until  invoked  by  the 
exigencies  of  this  case,  it  is  quite  evident  that  it  was  not  an 
element  of  "  the  cession.'* 

Again,  ^'if  before  the  District  was  set  off,  Congress  had 
passed  an  unconstitutional  act  affecting  its  inhabitants,  it 
would  have  been  void.  If  done  after  the  District  was  created, 
it  would  have  been  equally  void ;  in  other  words,  Congress 
could  not  do  indirectly,  by  carving  out  the  District,  what  it 
could  not  do  directly."  With  all  due  respect  to  the  learned 
Justice,  this  illustration  suggests  a  contingency  that  is  impossi- 
ble. Congress  desires  to  affect  certain  persons  by  unconstitu- 
tional legislation  who  now  live  in  a  State.  This  it  cannot  do. 
Therefore,  it  creates  the  District  of  Columbia  out  of  the  ter- 
ritory on  which  they  live  in  order  that  it  may  legislate  with 
reference  to  them  unrestrained  by  the  Constitution.  Could 
anything  be  more  finical  ?     He  says : 

'^  The  District  still  remained  a  part  of  the  United  States, 
protected  by  the  Constitution.  Indeed,  it  would  have  been  a 
fanciful  construction  to  hold  that  territory  which  had  been  once 
a  part  of  the  United  States  ceased  to  be  such  by  being  ceded 
directly  to  the  Federal  government." 

Therefore  he  says  the  conclusion  was  right  in  Lcmghborouqh 
V9,  Blake^  but  the  reasons  were  wrong,  mere  dicta. 

This  appears  to  be  the  adhesive  feature  of  the  Constitution. 
Like  a  way  appendant  or  appurtenant,  or  certain  covenants  in 
a  deed,  the  Constitution  runs  with  the  land,  and  is  inseparably 
united  thereto.  The  proposition  has  the  merit  of  novelty.  It 
is  submitted  that  no  sufficient  reason  is  given  for  its  existence, 
and  that  it  rests  upon  the  unsupported  assertion  of  the  learned 
Justice  that  it  is  so.     He  does  not  inform  us  how,  but  it  is. 

If  this  adhesive  proposition  is  sound,  what  becomes  of  the 
decision  in  Hepburn  V8,  Ellzey  ?  Prior  to  the  creation  of  the 
District  of  Columbia  it  is  clear  that  any  citizen  of  either  State 
living  in  the  territory  afterward  made  the  District,  had  the 
constitutional  right  to  bring  an  action  in  the  Circuit  Court  of 
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the  United  States.  Being  a  const! tational  right  it  ''had 
attached  to  it  irrevocably."  Therefore  no  power  could  deprive 
a  citizen  of  the  District  of  that  right.  It  seems  that  Mr. 
Chief  Justice  Marshall,  notwithstanding  all  this,  disconnected 
the  citizen  in  that  case  from  the  Constitution.  Perhaps  he 
had  not  heard  of  this  theory,  or  can  it  be  that  only  a  part  of 
the  Constitution  adheres  ?  Only  so  much  as  is  necessary  to 
escape  Loughborough  V8.  Blake  f  This  may  be  the  case,  in 
view  of  the  fact  that  in  1897  in  Hooe  vs.  Jamieson,  166  U.  S. 
395,  a  case  turning  on  the  precise  point  decided  in  Hepburn 
vs.  JEllzey,  the  court  still  persisted  in  disconnecting  a  citizen 
of  the  District  of  Columbia  from  the  Constitution,  and  affirmed 
Hepburn  vs.  Elhey^  and  Mr.  Justice  Brown  concurred  in  the 
opinion.  Moreover  in  the  Downes  opinion  he  cites  with 
approval  those  cases  for  the  purpose  of  showing  that  the 
District  of  Columbia  is  not  a  ''state,"  and,  therefore,  no  part 
of  the  United  States,  and  then  on  the  next  page  asks  us  to 
believe  that  having  once  been  a  part  "  it  still  remained  a  part 
of  the  United  States."  Is  not  this  asking  too  much,  and 
will  not  some  new  and  more  universally  operating  theory  have 
to  be  evolved  before  Loughborough  vs.  Blake  is  disposed  of? 
Mr.  Justice  White  in  his  opinion  undertakes  with  great  dili- 
gence, research  and  ability  to  establish  the  doctrine  that  "  the 
treaty-making  power  cannot  incorporate  territory  into  the 
United  States  without  the  express  or  implied  assent  of  Con- 
gress," and  that  "  Congress  is  vested  with  the  right  to  deter- 
mine when  incorporation  arises.'  His  idea  is  that  undesirable 
territory  otherwise  would  be  "without  the  consent  of  the 
American  people  as  expressed  by  Congress,  and  without  any 
hope  of  relief,  indissolubly  made  a  part  of  our  common  coun- 
try." In  other  words  once  incorporated  territory  cannot  after- 
wards be  alienated  or  disposed  of  Ilis  object  undoubtedly  is 
to  establish  a  condition  during  which  "  when  the  unfitness  of 
particular  territory  for  incorporation  is  demonstrated,  the  occu- 
pation will  terminate,"  that  is,  during  which  it  can  be  disposed 
of     He  holds  that  Porto  Rico  has  not  been  "  incorporated," 
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and,  therefore,  the  aniformity  clause  does  not  apply.  Mr. 
Justice  Harlan  most  pertinently  suggests:  ^'What  is  meant 
by  such  incorporation  we  are  not  fully  informed,  nor  are  we 
instructed  as  to  the  precise  mode  in  which  it  is  to  be  accom- 
plished/' Mr.  Justice  White's  opinion  is  unfortunately  lack- 
ing in  perspicuity  upon  both  of  these  points.  He  repudiates 
Mr.  Justice  Brown's  method  of  disposing  of  Loughborough  vs. 
Blake,  He  cites  that  case  to  support  the  following  proposi- 
tion : 

'^  But  the  power  just  referred  to,  as  well  as  the  qualification 
of  uniformity,  restrains  Congress  from  imposing  an  impost 
duty  on  goods  coming  into  the  United  States  from  a  territory 
which  has  been  incorporated  into  and  forms  a  part  of  the 
United  States." 

Assuming  that  prior  to  1820  the  District  of  Columbia,  in 
the  sense  in  which  he  uses  that  term,  had  been  ^'  incorporated 
into  "  the  United  States,  the  case  from  his  view  would  clearly 
apply.  He  fails  to  inform  us  when  or  how  it  was  so  "  incor- 
porated," but  he  undoubtedly  assumes  it  to  be  a  fact.  He  then 
makes  this  criticism  of  Mr.  Justice  Brown's  treatment  of  that 
case,  saying: 

^'To  question  the  principle  above  stated  on  the  assumption 
that  the  rulings  on  this  subject  of  Mr.  Chief  Justice  Marsliall 
in  Loughborough  vs.  Blake  were  mere  dicta  seems  to  me  to  be 
entirely  inadmissible." 

Here  four  of  the  majority  Justices  concede  the  authority  of 
Loughborough  vs.  Blake,  and  it  clearly  controls  the  Dowries 
case  unless  it  can  be  made  to  appear,  not  assumed,  that  the 
District  of  Columbia  had  at  that  time  been  "  incorporated," 
and  no  single  fact  is  stated  that  it  is  claimed  even  tends  to 
show  incorporation.  In  the  absence  of  such  showing  the 
decision  in  the  Doumes  case  should  be  reversed.  If  the  under- 
standing of  Congress  were  entitled  to  control,  which  fortunately 
it  is  not,  it  clearly  had  not  been  "incorporated,"  as  in  1871 
Congress  passed  an  act  extending  the  Constitution  to  the  Dis- 
trict, an  idle  ceremony  if  it  had  been  "  incorporated "  into 
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"  the  United  States  "  for  fifty  years.  To  be'sure,  Mr.  Justice 
Brown  says  this  was  done  *^  to  put  at  rest  all  doubts  regarding 
the  applicability  of  the  Constitution,"  but  our  attention  is  not 
directed  to  anything  in  the  act  that  indicates  such  a  purpose, 
or  in  the  facts  connected  with  its  passage.  If  this  act  had  no 
real  significance,  how  much  significance  is  to  be  attached  to 
similar  legislation  in  connection  with  the  territories,  which  is 
relied  upon  to  answer  the  case  that  holds  that  the  territories  are 
a  part  of  the  United  States,  and  that  the  Constitution  was 
operative  therein  without  the  aid  of  legislation?  The 
inconsistencies  of  the  court  lead  them  into  difficulties  whichever 
way  they  turn.  It  is  submitted  that  the  majority  have  not 
succeeded  in  escaping  from  the  '^ embarrassment*'  of  Lough- 
borough  vs.  Blake. 

Insurance  Co.  vs.  Canter. 

The  Canter  case,  which  turned  upon  the  power  of  the  terri- 
torial legislature  to  create  a  court  exercising  admiralty  juris- 
diction, is  erroneously  supposed  to  establish  the  fact  that  the 
territories  are  not  a  part  of  the  United  States.  This  case  is 
misquoted  and  misconceived.  Mr.  Justice  Brown  states  that 
Mr.  Chief  Justice  Marshall  held  "  that  territory  ceded  by 
treaty  becomes  a  part  of  the  nation  to  which  it  is  annexed, 
either  on  the  terms  stipulated  in  the  treaty  of  cession,  or  upon 
such  as  its  new  master  shall  impose. *'  The  context  shows  that 
this  is  a  misapprehension,  as  Mr.  Chief  Justice  Marshall  was 
simply  stating  a  general  rule  of  international  law  as  to  which 
there  is  no  question,  and  not  the  law  of  that  case.     He  said : 

"  The  usage  of  the  world  is^  if  a  nation  be  not  entirely  sub- 
dued, to  consider  the  holding  of  conquered  territory  as  a  mere 
military  occupation,  until  its  fate  shall  be  determined  at  the 
treaty  of  peace.  If  it  be  ceded  by  the  treaty,  the  acquisition 
is  confirmed,  and  the  ceded  territory  become  a  part  of  the  nation 
to  which  it  is  annexed ;  either  on  the  terms  stipulated  in  the 
treaty  of  cession,  or  on  such  as  its  new  master  shall  impose.'* 

That  he  did  not  state  it  as  the  law  of  that  case  is  clear  also 
from  the  fact  that  immediately  following  a  full  statement  of 
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these  general  principles,  he  refers  to  the  fact  that  the  treaty 
provided  that  ^^  as  soon  as  may  be  consistent  with  the  princi- 
ples of  the  Federal  Constitution/'  the  inhabitants  of  Florida 
''shall  be  incorporated  in  the  Union  of  the  United  States; 
*  *  and  admitted  to  the  enjoyment  of  the  privileges, 
rights  and  immunities  of  the  citizens  of  the  United  States." 
Note  the  language,  ''  shall  be  incorporated,"  ''  and  admitted,*' 
Apparently  all  to  be  done,  not  a  fact  accomplished  by  the  ces- 
sion. The  act  of  Congress  creating  the  territorial  legislature 
enumerated  certain  constitutional  privileges  and  immunities 
which  it  conferred  upon  Florida.  Mr.  Whipple,  in  his  argu- 
ment, insisted  that  there  was  no  occasion  for  this  enumeration 
''  if  the  inhabitants  of  Florida  were  entitled  to  them  upon  the 
act  of  cession,"  and  Mr.  Justice  Johnson,  in  his  opinion  in  the 
case  in  the  Circuit  Court,  took  the  same  view.  Notwithstand- 
ing all  this  ''  the  great  Judge,"  speaking  for  a  unanimous 
court,  denied  this  contention  and  said : 

''  This  treaty  is  the  law  of  the  land,  and  admits  the  inhabit- 
ants of  Florida  to  the  enjoyment  of  the  privileges,  rights  and 
immunities  of  the  citizens  of  the  United  States." 

Mark  it,  not  the  act  of  Congress,  as  was  urged  by  counsel 
and  Mr.  Justice  Johnson,  but  the  '•  treaty  *  *  admits 
the  inhabitants  of  Florida  to  the  enjoyment  of  the  privileges, 
rights  and  immunities  of  the  citizens  of  the  United  States." 
The  fact  that  privileges  and  immunities  were  conferred  by  act 
of  Congress  is  not  even  mentioned.  When  the  inhabitants 
had  all  the  ''  privileges,  rights  and  immunities  of  citizens " 
they  were  clearly  citizens,  and  if  Mr.  Chief  Justice  Marshall 
is  correct  they  became  such  6y  the  act  of  cession,  and  the  terri- 
tory was  also  ''incorporated  in  the  Union  "  by  the  same  act^ 
without  the  aid  or  consent  of  Congress.  He  expressly  declines 
to  pass  upon  the  question  as  to  whether  '^  its  new  master  "  can 
"  impose  "  terms,  as  in  the  next  sentence  he  says : 

"  It  is  unnecessary  to  inquire,  whether  this  is  not  their  con- 
dition, independent  of  stipulation." 

17 
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If  "independent  of  stipulation"  they  acquired  these  con- 
stitutional rights,  certainly  if  Mr.  Justice  Brown's  adhesive 
theory  is  sound  they  could  not  be  deprived  of  them  by  any 
terms  "such  as  its  new  master  shall  impose,"  and  it  was  not 
so  held.  Mr.  Whipple  and  Mr.  Webster  both  contended  that 
the  right  of  representation  was  the  supreme  test  of  incorpora- 
tion and  citizenship.  Mr.  Whipple  said :  "  If  the  Constitu- 
tion is  in  force  in  Florida,  why  is  it  not  represented  in  Con- 
gress?" Mr.  Webster  said:  "What  is  Florida?  It  is  no 
part  of  the  United  States.  How  can  it  be  ?  How  is  it  repre- 
sented?" This  is  Webster's  only  reason,  and  this  remark  is 
cited  by  Mr.  Justice  Brown,  as  well  as  by  Mr.  Justice 
McKenna,  in  the  DeLima  case,  apparently  as  entitled  to 
weight.  It  may  be  remarked  in  passing  that  at  the  most  this 
was  merely  Webster's  argument  in  the  discharge  of  his  pro- 
fessional duty,  bound  to  make  the  most  effective  presentation 
of  his  client's  case,  and  does  not  necessarily  indicate  his  own 
opinion.  The  "great  Judge,"  clearly  apprehended,  however, 
the  broad  distinction  which  exists  between  civil  rights  and 
political  rights,  and  that  one  by  no  means  involves  the  other, 
as  he  denied  this. contention,  and  held  that  "They  do  not, 
however,  participate  in  political  power ;  they  do  not  share  in 
the  government,  till  Florida  shall  become  a  State."  He  had 
just  held  that  the  inhabitants  had  all  the  "  privileges  and  im- 
munities "  of  citizens.  Therefore  representation  was  not  one 
of  them.  The  right  of  representation  necessarily  stands  or 
falls  with  the  right  to  the  elective  franchise,  as  they  who  can- 
not vote  cannot  be  said  to  be  represented.  That  citizenship 
does  not  involve  the  right  of  suffrage  is  well  settled. 

In  Minor  vs,  Happersett,  21  Wall.  162,  1875,  the  Court 
held : 

The  word  "citizen"  in  the  Constitution  of  the  United 
States  conveys  the  idea  of  membership  of  a  nation  and  nothing 
more.  Women  are  citizens  of  the  United  States.  The  right 
of  suffrage  is  not  one  of  the  necessary  privileges  of  a  citizen  of 
the  United  States.     The  United  States  Constitution  did  not 
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add  the  right  of  suffrage  to  the  privileges  and  immunities  of 
citizenship  as  they  existed  at  the  time  the  Constitution  was 
adopted.  Suffrage  was  not  coextensive  with  the  citizenship  of 
the  States  at  the  time  of  its  adoption.  It  was  not  intended  to 
make  all  citizens  of  the  United  States  voters.  The  Constitu- 
tion of  the  United  States  does  not  confer  the  right  of  suffrage 
upon  ani/one. 

( United  States  vs,  Oruikshank,  92  U.  S.  642 ;  Murphy  vs, 
Ramsey,  114  U.  S.  15.) 

What  becomes  then  of  Webster's  only  test  ?  When  his  sole 
reason  fails,  how  can  his  conclusion  be  sustained  ?  There  is 
much  confusion  of  thought,  and  many  erroneous  conclusions 
are  reached,  by  the  failure  to  bear  in  mind  this  clear  distinc- 
tion. I  notice  that  the  advocates  of  legislative  absolutism, 
while  they  do  not  deny  this  distinction,  fail  to  make  conspicu- 
ous, in  the  discussion  of  the  insular  questions,  that  the  only  ques- 
tion is  one  oi civil  and  not  oi political  rights.  It  is  undoubtedly 
the  popular  impression  that  to  hold  that  the  Porto  Rican,  or  the 
Filipino,  is  a  citizen  of  the  United  States^,  is  at  once  to  vest 
him  with  the  right  of  suffrage,  and  create  a  disturbing  element 
in  our  political  economy,  when  nothing  could  be  further  from 
the  fact.  The  elective  franchise  is  popularly  supposed  to  be 
the  distinguishing  badge  of  citizenship,  but  it  is  not  even  one 
of  the  elements  of  citizenship  of  the  United  States.  Voting, 
representation,  and  the  consent  of  the  governed,  are  not 
guaranteed  by  the  Constitution  of  the  United  States,  or 
involved  in  this  discussion.  This  misapprehension,  no  doubt, 
contributes  in  a  large  degree  to  whatever  popular  support 
absolutism  may  have.  It  is  akin,  though  much  more  general, 
to  that  other  idea  that  so  long  as  these  possessions  can  be  held 
as  colonies,  '^  territory  appurtenant  and  belonging  to  the 
United  States,"  ^'disembodied  shades,"  in  some  way  the 
possibility  of  states  being  created  out  of  them  is  made  more 
remote.  But  the  fact  is  that  the  Constitution  requires  no 
intermediary,  preparatory  or  territorial  stage  for  an  intend- 
ing state.  It  is  equally  as  competent  to  create  one  out  of 
Porto  Rico  as  out  of  Oklahoma.     Given  a  President,  Senate, 
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and  House  of  Representatives  of  the  same  party,  and  if  desired 
a  ^^disembodied  shade,"  by  a  mere  act  of  Congress,  becomes 
one  or  more  sovereign  states,  the  number  limited  only  by 
political  exigency.  If  our  Democratic  friends  obtained  power, 
and  desired  to  intrench  themselves  therein  on  the  line  of  free 
trade  against  protection,  how  long  would  it  take  them  to 
bespangle  the  Orient  with  states?  These  are  pleasing  but 
inherent  contingencies. 

Mr.  Justice  Brown  seems  to  derive  aid  and  comfort  from 
the  opinion  of  Mr.  Justice  Johnson  in  the  Canter  case  in  the 
Circuit  Court,  as  does  Mr.  Justice  McKenna  in  the  DeLima 
case.  Two  propositions  are  cited  from  his  opinion,  and 
thought  to  be  significant: 

First :  the  fanciful  distinction  between  *'  territory  acquired 
from  the  aborigines,"  also  ''by  the  establishment  of  a  disputed 
line,"  and  that  which  "was  previously  subject  to  the  juris- 
diction of  another  sovereign,"  the  Constitution  immediately 
attaching,  it  is  supposed,  to  one  and  not  to  the  other. 

Second  :  the  fact  that  certain  "  privileges  and  immunities  " 
were  "  enumerated  in  the  Act  of  Congress,"  showing  that  they 
were  not  acquired  by  treaty. 

While  the  court  reached  the  same  conclusion  as  did  Mr. 
Justice  Johnson,  his  first  proposition  was  entirely  ignored,  and 
his  second,  as  we  have  seen,  distinctly  denied  by  the  court. 
Inasmuch  as  Mr.  Justice  Johnson  did  not  file  any  separate 
opinion  we  must  infer  that  he  was  satisfied  with  the  reasoning 
of  the  court,  and  conceded  his  own  reasoning  to  be  wrong. 
Under  these  circumstances  how  can  his  opinion  as  to  these 
points  be  relied  on  as  an  authority  ?  Mr.  Justice  Brown  states 
that  the  result  of  the  Canter  case  is  that  Congress  when  author- 
izing the  creation  of  a  territorial  court,  "must  act  independently 
of  the  Constitution,  and  upon  territory  which  is  not  part  of 
the  United  States  within  the  meaning  of  the  Constitution." 
lie  also  says:  "But  if  they  be  a  part  of  the  United  States  it 
is  difiicult  to  see  how  Congress  could  create  courts  in  such 
territories,  except  under  the  judicial  clause  of  the  Constitution." 
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With  all  due  respect  to  the  learned  Justice,  I  submit  that  no 
such  conclusion  follows  from  that  case,  that  it  does  not  even 
tend  to  establish  it,  and  that  the  decision  does  not  necessarily 
show  that  Florida  either  did  or  did  not  become  a  ^^part  of  the 
United  States ''  by  the  act  of  cession. 

If  it  became  a  ^'part  of  the  United  States  '*  by  the  act  of 
cession,  it  is  clear  that  the  territorial  legislature  could  pass  no 
valid  law  that  would  be  '^  inconsistent  with  the  laws  and  Con- 
stitution of  the  United  States.*'  But  the  act  of  Congress 
creating  the  territorial  legislature  provided  that  '^  no  law  shall 
be  valid  which  is  inconsistent  with  the  laws  and  Constitution 
of  the  United  States,**  and  Mr.  Chief  Justice  Marshall 
expressly  held  that  the  powers  of  the  legislature  ^^  were  subject 
to  t?ie  restriction  that  their  laws  shall  not  be  inconsistent  with 
the  laws  and  Constitution  of  the.  United  States,'*  so  that  in 
either  case,  whether  by  act  of  cession,  or  by  act  of  Congress, 
the  provisions  of  the  Constitution  equally  controlled  the  terri- 
torial legislature.  In  either  case,  so  far  as  the  operation  of 
the  Constitution  was  concerned,  this  territory  was  to  all  legal 
intents  and  purposes  a  ''part  of  the  United  States.'*  It  mat- 
ters not  how  the  Constitution  reached  the  territory,  so  far  as 
that  case  was  concerned,  so  long  as  it  was  there.  The  court 
not  only  recognized  the  application  of  the  Constitution  by 
citing  that  provision  of  the  act  of  Congress  and  expressly  so 
declaring,  but  by  holding  after  expressly  examining  that  ques- 
tion that  the  judiciary  clause  of  the  Constitution  did  not  apply 
to  the  territory.  If  the  Constitution  had  not  been  operative 
the  inquiry  as  to  whether  the  judiciary  clause  applied  to  the 
territory  would  have  been  entirely  unnecessary. 

Notwithstanding  the  fact  that  Mr.  Justice  Brown  thinks  '^  it 
is  diflBcult  to  see  how  Congress  could  create  courts  in  such  ter- 
ritories, except  under  the  judicial  clause  of  the  Constitution," 
that  is  precisely  what  the  "great  Judge"  held  they  could  do. 
Instead  then  of  holding  that  this  territory  was  not  a  '^  part  of 
the  United  States,"  the  case  proceeds  altogether  upon  the 
theory  that  it  was,  and  bound  by  the  Constitution,  but  that  the 
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power  exercised  was  not  inconsistent  with  any  of  its  provisions. 
This  analysis  disposes  of  the  reflection  which  is  made  upon  the 
court  when  Mr.  Justice  Brown  says : 

^*  In  delivering  his  opinion  in  this  case  Mr.  Chief  Justice 
Marshall  made  no  reference  whatever  to  the  prior  case  of 
Loughborough  vi.  Blake  (5  Wheat.  317),  in  which  he  had 
intimated  that  the  territories  were  part  of  the  United  States.*' 

^^  Intimated  *'  is  inadequate  when  characterizing  an  express 
declaration.  He  had  no  occasion  to  refer  to  that  case,  as  in  the 
opinion  being  rendered  he  had  not  even  ^^  intimated  "  either 
directly  or  indirectly  the  contrary.  All  of  the  territorial  cases 
are  based  upon  the  Canter  case,  and  they,  therefore,  have  no 
more  tendency  to  show  that  a  territory  is  not  ^^  a  part  of  the 
United  States.**  As  to  this  point  they  fall  with  it.  My  view 
of  this  case  is  not  new,  as  Mr.  Whipple  contended  for  the  legal- 
ity of  the  court  ^'  to  the  same  extent  if  the  Constitution  is,  or 
if  it  is  not  per  se  in  force  in  Florida.** 

Cross  vs.  Harrison. 

It  is  submitted  that  Cross  vs.  Harrison  is  inconsistent  with 
and  is  virtually  overruled  by  the  judgment  in  the  Downes 
case.  It  is  the  only  "case  from  the  foundation  of  the  Govern- 
ment" where  "the  revenue  laws  of  the  United  States  have 
been  enforced  in  acquired  territory  without  the  action  of  the 
ProBident  or  the  consent  of  Congress,  express  or  implied.*' 
Aftor  the  ratification  of  the  treaty  ceding  the  territory  of  Cali- 
fornia, and  before  any  act  of  Congress,  the  duties  prescribed 
by  the  general  tariff  laws  were  collected  in  California,  and  the 
principal  question  was  whether  the  proceeding  was  legal. 
The  court  sustained  it,  saying  on  the  precise  point  in  ques- 
tion : 

"  But  after  the  ratifications  of  the  Treaty,  California  became 
a  part  of  the  United  States,  or  a  ceded,  conquered  territory." 

As  to  the  precise  time  they  are  more  specific : 

**  fi//  the  ratifications  of  the  Treaty^  California  became  a  part 
of  the  United  States,     And  as  there  is  nothing  differently  stipu- 
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lated  in  the  Treaty  with  respect  to  commerce,  it  became  instantly 
bound  and  privileged  by  the  laws  which  Congress  had  passed 
to  raise  a  revenue  from  duties  on  imports  and  tonnage/' 

A  fortiariy  then,  was  it  "bound  and  privileged"  by  the 
Constitution,  the  supreme  law. 

It  was  not  only  contended  that  California  was  not  "  a  part 
of  the  United  States,"  but  that  as  no  collection  district  had 
been  established  the  duties  were  illegally  imposed.  The  court 
answered  these  suggestions  construing  the  provision  of  the 
Constitution  now  under  consideration,  saying : 

"  The  right  claimed  to  land  foreign  goods  within  the  United 
States  at  any  place  out  of  a  collection  district,  if  allowed, 
would  be  a  violation  of  that  provision  of  the  Constitution 
which  enjoins  that  all  duties,  imposts  and  excises  shall  be 
uniform  throughout  the  United  States." 

The  case  turned  on  this  point,  and  the  court  felt  that  it  had 
been  demonstrated,  as  they  said  : 

*' It  having  been  shown  that  t\i%  ratifications  of  the  Treaty 
made  California  a  part  of  the  United  States^  and  that  as  soon 
as  it  became  so  the  territory  became  subject  to  the  Acts  which 
were  in  force  to  regulate  foreign  commerce  with  the  United 
States." 

The  court  cited  with  approval  a  letter  from  Secretary 
Buchanan,  containing  this  statement : 

"  This  government  de  facto  will,  of  course,  exercise  no  power 
inconsistent  with  the  provisions  of  the  Constitution  of  the 
United  States,  which  is  the  supreme  law  of  the  land.  For 
this  reason  no  import  duties  can  be  levied  in  California  on 
articles  the  growth,  produce,  or  the  manufacture  of  the  United 
States,  as  no  such  duties  can  be  imposed  in  any  other  part  of 
our  Union  on  the  productions  of  California,  *  *  for 
the  obvious  reason  that  California  is  within  the  territory  of  the 
United  States       *       *." 

This  is  the  precise  question  involved  here. 
Bearing  in  mind  that  this  was  a  unanimous  opinion,  these 
express  declarations  would  seem  to  justify  Mr.  Justice  White's 
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eaatiottf  sUtemeot  that  the  ''  opinion  ondoabtedlv  expressed 
the  tlioo^t  that  by  the  ratifi^aium  of  the  treaty  *  *  the 
territory  had  beeome  a  part  of  the  United  States,"  and  woald 
require  some  answer  before  a  majority  of  one  would  be  justified 
in  rendering  a  judgment  inconsistent  therewith. 

Mr.  Justice  Brown's  method  is  to  be  commended  for  its 
ease.  While  he  cites  the  case  with  approval  in  the  DeLinia 
ea<ie,  in  the  Downer  ease  he  does  not  even  refer  to  it.  He 
simply  ignores  it.  Mr.  Justice  White  sees  that  this  case  is 
utterly  inconsistent  with  his  theory  that  a  territory  cannot 
become  a  part  of  the  United  States  without  ^^the  express  or 
implied  assent  of  Congress,"  and  makes  an  earnest  effort  to 
reconcile  it. 

He  does  not  go  so  far  as  to  assert  that  the  fact  that  the 
treaty  ^^  accomplished  the  cession,  "^hy  changing  the  boundaries 
of  the  two  countries  J  ^  in  other  words  "  *by  bringing  the 
acquired  territory  within  the  described  boundaries  of  the 
Unitiid  States^''  may  have  had  some  weight,  but  so  intimates. 
It  cannot  be  soberly  contended  that  by  the  simple  expedient 
of  running  a  line  by  description  around  a  territory,  the  treaty- 
making  power  can  make  that  territory  a  part  of  the  United 
States,  when  by  describing  the  process  as  an  annexation  it 
would  be  beyond  their  constitutional  power  to  thus  incorporate 
it.  By  indirection  they  would  be  able  to  easily  work  direction 
out.  Of  such  a  principle  it  could  be  well  said,  '^  I  am  become 
aH  a  Hounding  brass  or  a  tinkling  cymbal."  To  hold  that 
in  uHing  Huch  language  there  was  any  purpose  other  than 
convenience  of  description,  is  to  impeach  the  intelligence  of 
those  who  were  responsible  for  the  treaty.  His  propositions 
are, 

First:  "After  the  ratification  of  the  treaty  various  laws 
were  enacted  by  Congress,  which  in  eflFect  treated  the  territory 
as  acquired  by  the  United  States,  and  the  executive  officers  of 
the  (Jovornmont,  conceiving  that  these  acts  were  an  implied 
or  express  ratification  of  the  provisions  of  the  treaty  by  Con- 
gress, acted  upon  the  assumption  that  the  provisions  of  the 
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treaty  were  thus  made  operative,  and  hence  incorporation  had 
become  efficacious." 

Second :  Inasmuch  as  the  law  contained  no  intimation  as  to 
ratification,  and  the  executive  officers  acted  before  they  were 
passed,  another  hypothesis  was  necessary.  He  says  "  that  as 
the  treaty  provided  for  incorporation  in  express  terms,  and 
Congress  had  acted  without  repudiating  it,  its  provisions  should 
be  at  once  enforced,"  This  proposition,  shorn  of  its  rhetoric, 
is ;  First :  Territory  cannot  be  incorporated  without  the  consent 
of  Congress.  Second :  The  consent  may  be  express  or  implied ; 
and.  Third :  It  may  be  assumed  if  the  treaty  is  not  repudiated. 
Whatever  else  may  be  said  of  this,  its  convenient,  flexible  and 
universal  character  must  be  conceded,  as  no  state  of  facts  can 
be  conceived  that  would  be  inconsistent  with  its  application. 
A  proposition  of  this  character  is  necessary  to  answer  Cross 
V8,  Harrison. 

After  having  stated  that  the  treaty  *' included  the  ceded 
territory  within  the  boundries  of  the  United  States,  but  also 
expressly  provided  for  incorporation."  Mr.  Justice  White 
says :  "  The  decision  of  the  court  *  *  *  undoubt- 
edly took  the  fact  I  have  first  stated  into  view."  That  is  of 
course  possible,  but  it  is  absolutely  certain  that  the  opinion 
does  not  contain  a  line  or  word  that  sustains  the  suggestion. 
While  other  treaties  were  discussed  in  the  opinion  and  by 
counsel  (the  original  briefs  are  not  on  file),  there  is  not  the 
slightest  intimation  that  in  this  particular  any  distinction  was 
made  between  the  treaty  under  discussion  and  the  other 
treaties.  Its  peculiarity  as  to  '*  boundaries  "  and  "  incorpora- 
tion" now  so  absolutely  essential  to  a  correct  conclusion  on 
the  new  theory,  are  not  even  mentioned,  and  the  discussion 
was  elaborate  and  exhaustive.  Moreover,  the  treaty  did  not 
provide  for  immediate  "incorporation  in  express  terms,"  as 
is  thought.  Inasmuch  as  Mr.  Justice  White  does  not  quote 
the  article  relating  to  incorporation,  I  give  it  here  in  connec- 
tion with  the  similar  clause  in  the  treaties  ceding  Florida 
and  Porto  Rico,  and  in  their  order. 
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Florida  Treaty.  Feb.  22,  1819. 

ARTICLE   VI. 

^'  The  inhabitants  of  the  territories  which  His  Catholic 
Majesty  cedes  to  the  United  States  bj  this  treaty,  shall  be 
incorporated  in  the  Union  of  the  United  States  as  soon  as  may 
be  consistent  with  the  principles  of  the  Federal  Constitution, 
and  admitted  to  the  enjoyment  of  the  privileges,  rights,  and 
immunities  of  the  Citizens  of  the  United  States." 

Treaty  with  Mexico.     Feb.  2,  1848. 

ARTICLE   IX. 

''The  Mexicans  who,  in  the  territories  aforesaid,  shall  not 
preserve  the  character  of  citizens  of  the  Mexican  Republic, 
conformably  with  what  is  stipulated  in  the  preceding  article, 
shall  be  incorporated  into  the  Union  of  the  United  States 
and  be  admitted,  at  the  proper  time  {to  be  judged  of  by  the 
Congre9B  of  the  United  States)  to  the  enjoyment  of  all  the 
rights  of  citizens  of  the  United  States  according  to  the  princi- 
ples of  the  Constitution,  and  in  the  meantime  shall  be  main- 
tained and  protected  in  the  free  enjoyment  of  their  liberty  and 
property,  and  secured  in  the  free  exercise  of  their  religion 
without  restriction." 

Treaty  Of  Paris.     April  11,  1899. 

ARTICLE   IX. 

''The  civil  rights  and  political  status  of  the  native  inhabit- 
ants of  the  territories  hereby  ceded  to  the  United  States  shall 
be  determined  by  the  Congress." 

The  Mexican  treaty,  it  will  be  seen,  does  not  attempt 
immediately  by  the  treaty  to  incorporate  the  territory  into  the 
Union  ;  it  expressly  remits  that  question  to  Congress.  "  Shall 
be  incorporated  into  the  Union  of  the  United  States  and 
be  admitted," — When  ?  Now,  at  once  ?  No.  "-4<  the  proper 
time.''  Who  by  ?  Who  is  to  determine  the  time?  ("To  be 
judged  of  by  the  Congress  of  the  United  States  ") — "to  the 
enjoyment  of  all  the  rights  of  citizens  of  the  United  States 
according  to  the  principles  of  the  Constitution  " — "  and  in  the 
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meantime/'  that  is,  until  "incorporated"  by  the  Congress, 
"  shall  be  maintained  and  protected,  etc.,  "  clearly  postponing 
citizenship.  In  what  substantial  respect  does  this  differ  from 
the  like  clause  in  the  Treaty  of  Paris  ?  In  the  Paris  treaty, 
civil  rights  were  to  '*  be  determined  by  the  Congress."  In 
the  Mexican  treaty  they  were  to  be  "  admitted  to "  those 
rights  when  Congress  should  so  judge.  Notwithstanding  the 
express  reference  of  those  questions  to  Congress  by  the  treaty, 
the  Court  held  that  "  by  the  ratification  of  the  treaty  California 
became  a  part  of  the  United  States,'*  No  good  reason  has 
been  shown  why  the  same  result  did  not  follow  from  the  same 
facts  in  the  case  of  Porto  Rico. 

Drbd  Scott  vs.  Sandford. 

The  most  glaring  case  of  misconception  is  in  connection  with 
the  Dred  Scott  case.     As  to  this  case  Mr.  Justice  Brown  says : 

^'  It  must  be  admitted  that  this  case  is  a  strong  authority 
in  favor  of  the  plaintiff,  and  if  the  opinion  of  the  Chief 
Justice  be  taken  at  its  full  value  it  is  decisive  in  his  favor." 

I  shall  attempt  to  show  that  as  to  the  issue  here,  whether  the 
Constitution  is  operative  in  the  territories,  it  is  to  be  "  taken 
at  its  full  value."  There  was  no  dissent  upon  that  point. 
The  ways  parted  when  the  effect  of  the  Constitution  thus  oper- 
ating was  considered.  Mr.  Chief  Justice  Taney  held  that  the 
Constitution  recognized  property  in  a  slave,  and  protected  that 
property  against  adverse  legislation.  On  this  point  Mr. 
Justice  McLean  and  Mr.  Justice  Curtis  dissented.  As  to 
the  operation  of  the  Constitution  in  the  territories,  Mr. 
Chief  Justice  Taney  said : 

"  It  [the  government]  enters  upon  it  [a  territory]  with  its 
powers  over  the  citizen  strictly  defined,  and  limited  by  the  Con- 
stitution, from  which  it  derives  its  own  existence,  and  by  virtue 
of  which  alone  it  continues  to  exist  and  act  as  a  government 
and  sovereignty." 

"  The  Federal  Government  can  exercise  no  power  over  his 
person  or  property,  beyond  what  that  instrument  confers,  nor 
lawfully  deny  any  right  which  it  has  reserved.     *     *     It  has 
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no  power  of  any  kind  beyond  it,  and  it  cannot,  when  it  enters 
into  a  territory  of  the  United  States,  put  oflF  its  character  and 
assume  discretionary  or  despotic  powers  which  the  Constitution 
has  denied  to  it/' 

Mr.  Justice  Wayne  and  Mr.  Justice  Grier  concurred  fully 
in  the  opinion  of  the  Chief  Justice.  Mr.  Justice  Nelson 
expressed  no  opinion  on  this  question.  Mr.  Justice  Daniel 
said: 

"  Scarcely  anything  more  illogical  or  extravagant  can  be 
imagined  than  the  attempt  to  deduce  from  this  provision  in  the 
Constitution  [territory  or  other  property  clause]  a  power  to 
destroy  or  in  anywise  to  impair  the  civil  and  political  rights  of 
the  citizens  of  the  United  States.     *       *  " 

Mr.  Justice  Campbell  said : 

'^  I  look  in  vain  among  the  discussions  of  the  time,  for  the 
assertion  of  a  supreme  sovereignty  for  Congress  over  the  ter- 
ritory then  belonging  to  the  United  States,  or  that  they  might 
thereafter  acquire.  I  seek  in  vain  for  an  enunciation  that  a 
consolidated  power  had  been  inaugurated,  whose  subject  com- 
prehended an  empire  and  which  had  no  restriction  but  the 
discretion  of  Congress." 

Mr.  Justice  McLean  said : 

"  No  powers  can  be  exercised  which  are  prohibited  by  the 
Constitution,  or  which  are  contrary  to  its  spirit ;  *  *  . 
This  is  the  limitation  of  all  the  Federal  powers.'* 

"  No  implication  of  a  power  can  arise  which  is  inhibited  by 
the  Constitution,  or  which  may  be  against  the  theory  of  its 
construction." 

Mr.  Justice  Curtis  said : 

'•  If,  then,  this  clause  [territory  and  other  property  clause] 
does  contain  power  to  legislate  respecting  the  territory,  what 
are  the  limits  of  that  power  ?  To  this  I  answer,  that,  in  com- 
mon with  all  the  other  legislative  powers  of  Congress,  it  finds 
limits  in  the  express  prohibitions  on  Congress  not  to  do  certain 
things ;  that,  in  the  exercise  of  legislative  power,  Congress  can- 
not pass  an  ex  post  facto  law  or  bill  of  attainder ;  and  so  in 
respect  to  each  of  the  other  prohibitions  contained  in  the 
Constitution." 
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The  counsel  for  Dred  Scott  made  this  admission  in  his  argu- 
ment :  '^  I  admit  that  whether  the  power  of  Congress  to  legis- 
late be  given  expressly  or  by  implication,  it  is  given  with  the 
limitation  that  it  shall  be  exercised  in  subordination  to  the 
Constitution,  and  that  if  it  be  exercised  in  violation  of  any 
provisions  of  the  Constitution  the  act  would  be  void."  No 
matter  what  has  happened  since  the  Dred  Scott  case,  a  propo- 
sition as  to  which  both  sides  agreed  cannot  be  said  to  have  been 
impaired. 

The  Monthly  Law  Reporter  for  June,  1857,  contains  a  very 
able  and  exhaustive  review  of  th«  Dred  Scott  case  of  fifty-three 
pages,  ascribed  to  John  Lowell  and  Horace  Gray,  Jr.,  Esquires, 
(now  Mr.  Justice  Gray  of  the  United  States  Supreme  Court). 
The  article  makes  no  criticism  of  the  proposition  that  the 
Constitution  extends  to  the  territories,  but  concedes  it,  saying  : 
'^  In  no  previous  case  in  the  courts  has  it  ever  been  suggested 
that  the  power  of  Congress  to  govern  the  territories  was 
limited  in  any  respect,  except  by  the  express  provisions  of  the 
Constitution,'*  and  cites  with  approval  Mr.  Justice  McLean's 
statement  that  '^  the  Constitution  was  formed  for  our  whole 
country.  The  expansion  or  contraction  of  our  territory 
required  no  change  in  the  fundamental  law."  It  pronounces 
the  highest  encomium  upon  Mr.  Justice  McLean's  and  Mr. 
Justice  Curtis'  opinions,  saying  of  the  latter  that  "  by  the 
common  consent  of  the  profession  and  of  the  public  "  it  was 
^'  the  strongest,  clearest,  as  well  as  the  most  thorough  and 
elaborate  of  all." 

Abraham  Lincoln,  in  his  great  debate  with  Douglass,  bit- 
terly and  savagely  attacked  the  Supreme  Court  for  its  decision 
in  the  Dred  Scott  case.  He  went  so  far  as  persistently  to 
charge  the  majority  with  having  entered  into  a  conspiracy 
against  liberty.  He  never  criticised  the  proposition  that  the 
Constitution  controlled  Congress  in  legislating  for  the  terri- 
tories. He  conceded  that.  In  his  Galesburg  speech  he  defined 
his  position  thus : 


tlh  THE   ISsCLjik   CA^ES. 

*'  Tr#*:  *Tt^i^ftMt>:  fit  iise  hred  S:^At  case  i«  comoreswd  into  the 
MYit^if^  vhy;ri  I  wiil  now  rea#l:  *Nov  as  ve  hare  alreadT 
f^i^J  ;ri  %u  *AT\»*iT  ]f9kTX  fff  thi.«  opiDion.  npon  a  different  point. 
th^  right  //f  pTO\f^srij  in  a  slare  ia  dijstinctlj  and  expreeslT 
ftWiTXhcA  ifi  the  C'/n»itiirjiion/  I  ref-eat  it.  •  *M-?  n^A/  of  prop- 
€r1.y  in  a  $f/ire  in  diMtin/rtly   and  exprt*$ly   alarmed   in    the 


»  »# 


Th^;  p^^rpetaatir^n  of  Aiarerjr  by  the  Consdtntion,  not  the 
HXtHuniou  of  the  Coru$titation  to  the  territories,  was  in  his 
vUiW  tUfi  infamy  of  the  I^ed  Scott  case-  It  was  this  that  made 
HiunuifT  <;all  the  .Supreme  Coart  a  ^^barracoon."  A  base  and 
wtiidiotix  effort  outside  of  the  court  has  been  made  to  show  that 
the  iUc/fry  that  the  Constitution  controls  Congress  in  legislating 
for  the  territories,  is  the  special  property  of  Calhoun,  and  if 
overthrown,  another  nail  is  driven  m  the  coffin  of  Cal- 
houn ism — another  clod  placed  upon  the  grave  of  disunion  and 
slavery.  It  proceeds  from  insufficient  knowledge  or  pure 
donmf(oguism. 

Politically,  constitutional  control  was  first  announced  by  the 
liihorty  Abolitionist  party  in  1844,  in  their  platform,  in  these 
words : 

**  Iti'nobu'd^  That  the  general  Government  has,  under  the 
OofiMtitution,  no  power  to  establish  or  continue  slavery  any- 
whons  and  therefore  that  all  treaties  and  acts. of  Congress 
fmtahlJHhing,  continuing,  or  favoring  slavery  in  the  District  of 
Oolumbia,  in  the  Territory  of  Florida,  or  on  the  high  seas,  are 
iintutftMtltutionaly  and  all  attempts  to  hold  men  as  property 
within  th«  liinitH  of  exclusive  national  jurisdiction  ought  to  be 
prohihitod  by  law." 

In  lHr»<),  tho  Democratic  party,  in  its  platform,  although  it 
inikdn  fro(|uont  roferoiico  to  the  Constitution  and  declared  that 
('OngroHH  had  no  power  under  it  to  control  ^^the  domestic  in- 
NtitutionH  of  the  several  States,*'  took  no  position  on  the  con- 
stitutional limitations  on  the  power  of  Congress  to  govern  the 
torritorioH,  and  in  1860  it  expressed  no  opinion  upon  this  ques- 
tion but  oontontod  itself  with  the  declaration  that  '^as  differ- 
onocH  of  opinion  existed  **  as  to  that  point,  ^^  that  the  Demo- 
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cratic  party  will  abide  by  the  decision  of  the  Supreme  Court 
of  the  United  States  on  the  questions  of  constitutional  law." 
They  did  not  deny  the  principle,  but  they  did  not  affirm  it. 
On  the  other  hand,  in  1856,  the  Republican  party  made  the 
operation  of  the  Constitution  over  the  territories  an  article  ot 
party  faith,  the  second  plank  of  their  platform  being : 

^'  Resolved^  That,  with  our  Republican  fathers,  we  hold  it  to 
be  a  self-evident  truth  that  all  men  are  endowed  with  the  in- 
alienable rights  to  life,  liberty  and  the  pursuit  of  happiness, 
and  that  the  primary  object  and  ulterior  design  of  our  Federal 
Government  were  to  secure  these  rights  to  all  persons  within 
its  exclusive  jurisdiction ;  that,  as  our  Republican  fathers,  when 
they  had  abolished  slavery  in  all  our  national  territory, 
ordained  that  no  person  should  be  deprived  of  life^  liberty  or 
property  vnthoiU  due  process  of  law,  it  becomes  our  duty  to 
maintain  this  provision  of  the  Constitution  against  all  attempts 
to  violate  it  for  the  purpose  of  establishing  slavery  in  the  United 
States,  by  positive  legislation  prohibiting  its  existence  or  ex- 
tension therein ;  that  we  deny  the  authority  of  Congress^  of  a 
territorial  legislature,  of  any  individual  or  association  of  indi- 
viduals, to  give  legal  existence  to  slavery  in  any  territory  of  the 
United  States  while  the  present  Constitution  shall  be  main- 
tained.'^ 

Here  is  an  express  recognition  and  reliance  upon  the  propo- 
sition that  the  Constitution  controlled  Congress  in  legislating 
for  the  territories.  In  1860  it  denounced  the  slavery  feature 
of  the  Dred  Scott  decision  and  affirmed  its  position  on  the 
Constitution  and  territories  as  follows : 

Section  7. 

*'  That  the  new  dogma, — that  the  Constitution,  of  its  own 
force,  carries  slavery  into  any  or  all  of  the  territories  of  the 
United  States, — is  a  dangerous  political  heresy,  at  variance 
with  the  explicit  provisions  of  that  instrument  itself,  with  con- 
temporaneous exposition,  and  with  legislative  and  judicial 
precedent ;  is  revolutionary  in  its  tendency  and  subversive  of 
the  peace  and  harmony  of  the  country/' 
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Section  8. 

"That  the  normal  condition  of  all  the  territory  of  the  United 
States  is  that  of  freedom;  that  as  our  Republican  fathers,  when 
they  had  abolished  slavery  in  all  our  national  territory, 
ordained  that  **  no  person  should  be  deprived  of  life^  liberty y 
or  property  without  due  process  of  law ^'^  it  becomes  our  duty, 
by  legislation,  whenever  such  legislation  is  necessary,  to  main- 
tain this  provision  of  the  Constitution  against  all  attempts  to 
violate  it;  and  we  deny  the  authority  of  Congress^  of  a 
territorial  legislature^  or  of  any  individuals^  to  give  legal 
existence  to  slavery  in  any  territory  of  the  United  States^ 

The  Republican  party  upon  this  platform  entered  upon  and 
fought  its  great  battle  for  human  liberty.  Because  it  waged  a 
successful  warfare  it  can  hardly  be  said  that  the  principles  for 
which  it  fought  were  overthrown  in  the  contest.  The  Repub- 
lican party  said  the  Constitution  went  to  the  territories,  and 
carried  liberty  with  it.  It  is  immaterial  who  originally 
championed  the  extension  of  the  Constitution  to  the  territories, 
nor  does  the  fact  that  it  was  once  prostituted  to  a  base  purpose 
concern  us.  It  has  been  dedicated  to  freedom.  The  Republi- 
can party  has  never  by  any  platform  utterance  reversed  its 
position  on  this  question.  This  great  principle  was  jauntily 
described  by  Benton  as  a  "vagary.*'  In  the  light  of  this 
history  how  can  it  with  any  propriety  be  said  of  the  only  pro- 
position laid  down  in  the  T)red  Scott  case  that  is  raised  here, 
that  "  the  country  did  not  acquiesce  in  the  opinion,  and  that 
the  civil  war  which  shortly  thereafter  followed  produced  such 
changes  injudicial  as  well  as  public  sentiment,  as  to  seriously 
impair  the  authority  of  that  case?**  That  may  be  said  of  the 
slavery  branch  of  the  proposition,  as  to  which  there  was  an 
"irrepressible  conflict,*'  but  not  as  to  a  proposition  upon 
which  all  agreed. 

Mr.  Justice  Brown  suggests  "  that  in  view  of  the  excited 
political  condition  of  the  country  at  the  time,  it  is  unfortunate 
that  he  [Mr.  Chief  Justice  Taney]  felt  compelled  to  discuss 
the  question  upon  the  merits.**  but  that  does  not  impair  the 
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authority  of  a  principle  as  to  which  the  contendiDg  parties 
stood  on  common  ground.  In  any  event  this  is  to  be 
said  of  Mr.  Chief  Justice  Taney's  opinion,  assuming  that  it 
passed  upon  a  question  uncalled  for  by  the  issue  presented,  there 
is  nothing  in  the  language  of  his  opinion  that  indicates  it  was 
being  rendered  for  a  purpose,  that  it  had  in  view  any  political 
considerations,  or  allowed  any  consequences  to  influence  the 
result.  Can  as  much  be  said  of  those  who  criticise  him  ?  In 
the  Dred  Scott  case,  the  court  worked  out  from  a  conceded 
proposition,  endorsed  by  the  Republican  party,  an  erroneous 
conclusion,  utterly  repugnant  to  the  enlightened  Christian 
conscience  of  a  free  people,  in  order  that  the  slavery  of  a  race 
might  be  made  enduring.  In  the  Downes  case  a  disagreeing 
court  with  one  majority  reverses  this  admitted  principle, 
emancipates  the  Congress  from  the  control  of  the  Constitution 
in  order  that  a  land  of  vast  fertility  and  great  resources,  and 
ten  millions  of  people  and  millions  yet  unborn,  may  be  forever 
subjected  to  the  commercial  servitude  and  the  unrestrained 
will  of  the  Republic.  In  this  connection  I  call  attention  to 
the  fact  that  Mr.  Justice  Brown  finds  it  necessary  to  call  again 
upon  the  great  authority  of  Webster,  the  "  expounder  of  the 
Constitution,''  and  to  cite  Benton  and  Clay  to  buttress  his 
cause. 

He  quotes  Webster  as  saying  in  discussing  the  proposition 
to  extend  the  provisions  of  the  Constitution  to  the  territories 
by  act  of  Congress,  that  the  *' scheme"  was  an  "absurdity  " 
and  an  "  impossibility."  Yet  it  is  not  only  now  conceded  on 
all  hands  that  it  can  be  done,  but  it  is  now  claimed  that  once 
done  it  cannot  be  undone.  He  further  quotes  him  as  saying 
^'that  Congress  governed  the  territories  independently  of  the 
Constitution,  and  incompatibly  with  it ;  that  no  part  of  it  went 
to  a  territory  but  what  Congress  chose  to  send  [that  is  you 
could  send  it  piecemeal,  but  not  in  bulk] ;  that  it  could  not  of 
itself  act  anywhere,  not  even  in  the  States  for  which  it  was 
made,  and  that  it  required  an  act  of  Congress  to  put  it  in 
operation  before  it  had  effect  anywhere."     This  last  suggestion 

18 


274  THE   INSULAR   CASES. 

would  be  startling  if  it  did  not  on  a  moment's  examination 
appear  to  be  clearly  absurd.  Note  that  the  assertion  is  general, 
and  does  not  discriminate  between  the  provisions  of  the  Con- 
stitution conferring  powers  to  be  exercised,  and  imposing 
restrictions  upon  the  exercise  of  power.  That  a  power  to  be 
exercised  is  dormant  and  inoperative  even  in  a  State  until  it  is 
put  in  operation  by  an  act  of  Congress,  we  can  understand, 
but  the  suggestion  that  a  limitation  or  restriction  upon  the 
exercise  of  a  power  (and  that  is  the  question  here)  cannot 
operate  ** anywhere,  not  even  in  the  States;  "  until  the  body 
to  be  restrained  sees  fit  to  impose  the  restraint  is  an  absurdity 
that  would  be  monumental  if  it  had  not  been  uttered  by 
Webster.  It  illustrates  the  superficial  manner  in  which  he 
discussed  the  question.  An  examination  of  the  debate  from 
which  the  quotation  is  made  shows  that  Webster's  part  in  it 
was  incidental  and  impromptu,  as  all  he  said  does  not  occupy 
a  page  in  the  Globe.  Unmindful  of  the  fact  of  the  distinction 
between  political  and  civil  rights,  and  that  political  rights 
furnish  no  test  of  the  existence  of  civil  rights,  and  forgetful 
that  Mr.  Chief  Justice  Marshall  in  the  Loughborough  case 
distinctly  overruled  that  point,  he  still  presses  the  representa- 
tive idea  as  the  sole  test.     He  said  : 

"  The  Constitution — what  is  it  ?  We  extend  the  Constitu- 
tion of  the  United  States  by  law  to  territory.  What  is  the 
Constitution  of  the  United  States  ?  Is  not  its  very  first  prin- 
ciple that  all  within  its  influence  and  comprehension  shall  be 
represented  in  the  Legislature  which  it  establishes,  with  not 
only  a  right  of  debate  and  a  right  to  vote  in  both  Houses  of 
Congress,  but  a  right  to  partake  in  the  choice  of  President  and 
Vice-President?  " 

It  has  been  discovered  by  experience  that  these  direful 
results  have  not  followed  from  the  terrible  act  of  extending  the 
Constitution.  As  Webster  saw  the  Constitution  go  out,  he 
could  see  a  United  States  Senator  coming  in.  Of  what  special 
value  is  his  opinion  when  he  thus  confuses  political  privileges 
and  legal  rights.     He  said  further  in  the  debate  : 
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"  How  do  you  arrive  at  it  by  any  reasoning  or  deduction  ? 
It  can  only  be  arrived  at  by  the  loosest  of  all  possible  construc- 
tions. It  is  said  that  this  must  be  so,  else  the  right  of  habeas 
corpus  would  be  lost ;  undoubtedly  these  rights  must  be  con- 
ferred by  law  before  they  can  be  enjoyed  in  a  territory/' 

That  is,  the  right  of  haieas  corpus  does  not  exist  in  a  terri- 
tory unless  conferred  by  Congress,  if  Webster's  view  was 
sound.  Is  the  court  prepared  to  hold  that  the  inhabitants  of 
Porto  Rico  and  the  Philippines  can  be  arbitrarily  restrained 
of  their  liberties  without  form  or  process  of  law,  and  it  cannot 
be  inquired  into  and  relieved  by  habeas  corpus  unless  Congress 
shall  have  so  determined  ?  It  is  a  well  known  fact  that  in  at 
least  one  instance  the  powers  that  be  have  declined  to  face  that 
issue.  Perhaps  nothing  can  better  illustrate  the  reckless 
extravagance  with  which  Webster  stated  legal  propositions  in 
this  debate,  than  his  assertion  that  the  fact  that  the  Constitu- 
tion did  not  extend  to  the  territories  had  been  ^^  decided  by  the 
United  States  Court  over  and  over  again  for  the  last  thirty 
years,"  when  the  fact  is  that  he  had  been  gathered  to  his 
fathers  nearly  forty-nine  years  before  any  such  decision  ever 
illumined  our  jurisprudence,  and  twenty-nine  years  before  he 
spoke  the  court  had  in  effect  held  that  it  did. 

It  is  unjust  to  the  reputation  of  this  great  man  to  allow  it 
to  stand  upon  the  loose  and  superficial  statements  in  this 
debate  in  1849.  His  purpose  then  was,  no  doubt,  to  repel 
the  advance  of  slavery.  With  the  same  purpose  in  view  in 
1848,  he  made  a  great  speech  against  the  Mexican  war,  filling 
fifteen  columns  in  the  Grlobe,  evidently  the  result  of  careful 
preparation.  He  discussed  the  precise  question  involved  here, 
the  acquisition  of  new  territory,  and  the  constitutional  diffi- 
culties involved  therein.     On  that  he  said  : 

^'Arbitrary  governments  may  have  territories  and  distant 
possessions,  because  arbitrary  governments  may  rule  them  by 
different  laws  and  different  systems.  Russia  may  rule  in  the 
Ukraine  and  the  provinces  of  Caucasus  and  Kamschatka  by 
different  codes,  ordinances,  or  ukases.  We  can  do  no  ^uch 
thing.     They  must  be  of  us,  part  of  us,  or  else  strangers.     I 
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think  I  see  that  in  progress  which  will  disfigure  and  deform 
the  Constitution.  "^  ^  I  think  I  see  a  course  adopted  which 
is  likely  to  turn  the  Constitution  of  the  land  into  a  deformed 
monster,  into  a  curse  rather  than  a  blessing ;  in  fact  a  frame 
of  an  unequal  government,  not  founded  on  popular  represen- 
tation, not  founded  on  equality,  but  on  the  grossest  inequality, 
and  I  think  that  this  process  will  go  on  until  this  Union  shall 
fall  to  pieces.     I  resist  it  to-day  and  always.'' 

When  his  attention  is  concentrated  upon  the  precise  issue  he 
does  not  appear  to  be  of  much  assistance  to  the  learned  Jus- 
tice. It  is  not  surprising  that  this  1848  speech  appears  in  his 
collected  works  with  some  slight  revision,  showing  that  it  had 
passed  under  the  master's  hand,  while  that  of  1849  has  been 
allowed  to  moulder  under  the  dust  of  the  Congresnonal  Globe. 

As  to  Benton,  if  we  are  to  be  governed  by  his  views  we 
need  give  ourselves  but  little  concern,  as  he  starts  his  exami- 
nation of  the  Dred  Scott  case  with  the  assertion  that  the  ques- 
tions were  "political,  affecting  Congress  in  its  legislative 
capacity,  and  on  which  the  Supreme  Court  has  no  right  to 
bind  or  control  that  body."  It  is  perhaps  enough  to  say  of 
Mr.  Benton  that  this  jurisconsult  affirmed  Mr.  Webster's  loose 
suggestions,  saying  : 

'*  In  the  second  place,  it  cannot  operate  anywhere,  not  even 
in  the  States  for  which  it  was  made,  without  acts  of  Congress 
to  enforce  it.  This  is  true  of  the  Constitution  in  every  par- 
ticular." 

And  as  he  was  nothing  if  not  emphatic,  in  order  to  be  pre- 
cise, he  said : 

'•  Every  part  of  it  is  in-operative  until  put  into  action  by  a 
statute  of  Congress." 

He  went  even  farther,  and  claimed  that  it  could  not  be  done, 
saying : 

"  And  if  the  Constitution  was  extended  to  the  Territories 
(which  it  cannot  be)," 

A  section  of  an  act  reading : 

"  And  be  it  further  enacted,  That  the  Constitution  and  laws 
of  the  United  States  are  hereby  extended  over  and  declared 
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to  be  in  force  in  said' territories  of  California  and  New  Mexico, 
80  far  as  the  same,  or  any  provision  thereof,  may  be  applica- 
ble,*' 

he  declared  to  be  '^  of  absurd  impossibility,"  when  so  great  has 
been  the  increase  of  light  since  his  day,  that  four  of  the  ma- 
jority hold  that  the  Constitution  is  in  force  in  the  territories 
without  the  aid  of  statute  so  far  ^'  as  applicable." 

For  the  purpose  of  showing  that  he  sustained  this  theory  of 
legislative  absolutism,  Mr.  Clay  is  quoted  in  this  connection  as 
saying : 

^^  The  idea  that  eo  instanti  upon  the  consummation  of  the 
treaty,  the  Constitution  of  the  United  States  spread  itself  over 
the  acquired  territory  and  carried  along  with  it  the  institution 
of  slavery,  is  so  irreconcilable  with  my  comprehension,  or  any 
reason  I  possess,  that  I  hardly  know  how  to  meet  it." 

This  quotation  is  from  Clay's  great  speech  on  the  compro- 
mise measures.  An  examination  of  the  immediate  context 
will  disclose  the  fact  that  Clay  did  not  attack  the  question  of 
the  Constitution  extending  to  the  territories,  but  made  his 
whole  attack  upon  that  branch  of  the  proposition  that  held  that 
it  ^'carried  along  with  it  the  institution  of  slavery,''  If  this 
was  not  clear  from  the  context,  if  the  learned  Justice  had  read 
three  columns  more  of  the  speech,  he  would  have  found  Mr. 
Clay  stating  his  position  beyond  all  cavil,  and  against  the  Jus- 
tice's contention.     Mr.  Clay  said : 

"  The  government  of  the  United  States,  therefore,  possesses 
all  the  powers  which  Mexico  possessed  over  those  territories, 
and  the  government  of  the  United  States  can  do  with  refer- 
ence to  them,  within,  I  admit,  certain  limits  of  the  Constitu- 
tion, whatever  Mexico  could  have  done.  There  are  prohibi- 
tions upon  the  power  of  Congress  within  the  Constitu- 
tion, which  prohibitions,  I  admit,  must  apply  to  Congress 
whenever  it  legislates,  whether  for  the  old  States  or  the  new 
territories,''  *  *  "but  within  the  scope  of  those  pro- 
hibitions, and  none  of  them  restrain  the  exercise  of  the  power 
of  Congress  upon  the  subject  of  slavery  ;  the  powers  of  Con- 
gress are  co-extensive  and  co-equal  with  the  powers  of  Mexico 
prior  to  the  cession." 
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This  sounds  like  Mr.  Justice  Harlan's  learned  and  patriotic 
opinion  in  the  Doivnes  case.  Clay  went  further,  and  specific- 
ally referred  to  the  District  of  Columbia,  asserting  with  refer- 
ence thereto  ^'  that  Congress  has  all  power  which  is  not  pro- 
hibited by  some  provision  of  the  Constitution  of  the  United 
States."  It  never  occurred  to  him  that  Congress  was  unre- 
strained by  the  Constitution  anywhere.  I  do  not  know  that 
Mr.  Clay  has  ever  been  charged  with  being  a  great  constitu- 
tional lawyer,  but  common  justice  requires  that  his  position 
when  referred  to  on  a  great  question  like  this  should  be  stated 
with  reasonable  accuracy.  It  is  not  perceived  how  this  trium- 
virate of  statesmen  give  any  material  aid  to  the  court.  Per- 
haps it  would  on  the  whole  have  been  as  well  if  the  learned 
Justice  had  observed  the  correct  maxim  which  he  laid  down 
early  in  the  opinion :  ^'  The  argument  of  individual  legislators 
is  no  proper  subject  for  judicial  comment.  They  are  so  often 
influenced  by  personal  or  political  considerations,  or  by  the 
assumed  necessities  of  the  situation,  that  they  can  hardly  be 
considered  even  as  the  deliberate  views  of  the  persons  who 
make  them,  much  less  as  dictating  the  construction  to  be  put 
upon  the  Constitution  by  the  courts.'' 

There  is  a  line  of  cases  relating  to  the  territories  and  the 
District  of  Columbia — some-of  which  are:  Webster  vs,  Reid^ 
11  How.  437 ;  Reynolds  vs.  United  States,  98  U.  S.  164 ; 
National  Bank  vs.  Yankton,  101  U.  S.  133 ;  The  City  of 
Panama,  101  U.  S.  458 ;  Callan  vs.  Wilson,  127  U.  S.  550 ; 
McAllister  vs.  United  States,  141  U.  S.  179  ;  Talbott  vs.  Silver 
Bow  Cb.  139  U.  S.  441 ;  American  Publishing  Co.  vs,  Fisher, 
166  U.  S.  464 ;  Sprinyville  vs.  Thomas,  166  U.  S.  707  ; 
Bauman  vs.  Ross,  167  U.  S.  548 ;  Thompson  vs.  Utah,  170 
U.  S.  343  ;  Capital  Traction  Co.  vs.  Hof,  174  U.  S.  1 ;— as 
to  some  of  which  Mr.  Chief  Justice  Fuller,  in  his  very  able  and 
learned  dissenting  opinion,  accurately  says : 

"  Many  of  the  later  cases  were  brought  from  territories 
over  which  Congress  had  professed  to  *  extend  the  Constitu- 
tion,* or  from  the  District  after  similar  provision,  but  the  de- 
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cisions  did  not  rest  upon  the  view  that  the  restrictions  on  Con- 
gress were  self-imposed,  and  might  be  withdrawn  at  the  pleasure 
of  that  body." 

When  I  indorse  this  statement  as  accurate,  I  am  not  un- 
mindful of  the  fact  that  Mr.  Justice  Brown  states  that,  ^*  In 
American  Publishing  Co.  vs.  Fisher^  166  U.  S.  464,  a  similar 
law  providing  for  majority  verdicts  was  put  upon  the  express 
ground  above  stated,  that  the  organic  act  of  Utah  extended  the 
Constitution  over  that  territory.'*  The  opinion  in  that  case 
was  by  Mr.  Justice  Brewer ;  it  is  short,  and  I  will  quote  all  the 
court  said  on  this  point : 

^^  The  territorial  statute  was  relied  upon  as  authority  for  this 
action.  Its  validity,  therefore,  must  be  determined.  Whether 
the  7th  Amendment  to  the  Constitution  of  the  United  States, 
which  provides  that  ^  in  suits  at  common  law,  where  the  value 
in  controversy  shall  exceed  $20,  the  right  of  trial  by  jury  shall 
be  preserved,*  operates  ex  propria  vigore  to  invalidate  this 
statute,  may  be  a  matter  of  dispute. 

"But  if  the  7th  Amendment  does  not  operate  in  and  of 
itself  to  invalidate  this  territorial  statute,  then  Congress  has 
full  control  over  the  territories  irrespective  of  any  express  con- 
stitutional limitations,  and  it  has  legislated  in  respect  to  this 
matter." 

Now  comes  the  statement  of  the  "ground  "  upon  which  the 
case  "  was  put "  : 

"  Therefore,  either  the  7th  Amendment  to  the  Constitution, 
or  these  acts  of  Congress^  or  all  together,  secured  to  every  liti- 

fant  in  a  common  law  action  in  the  courts  of  the  Territory  of 
Ftah  the  right  to  a  trial  by  jury,  and  nullified  any  act  of  its 
legislature  which  attempted  to  take  from  him  anything  which 
is  of  the  substance  of  that  right." 

r 

Legislative  Construction. 

Practical  construction  by  legislative  acts  is  given  great 
weight,  especially  by  Mr.  Justice  White  in  reaching  his  con- 
clusion. Fairbanks  vs.  United  States^  decided  at  the  same 
term,  where  the  court  held  the  stamp  tax  imposed  on  a  foreign 
bill  of  lading  to  be  equivalent  to  a  duty  on  exports  and  there- 
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fore  unconstitutional,  is  an  illustration  of  the  uncertainty  of 
the  application  of  this  rule.  There  the  ^^  practical  construc- 
tion "  was  all  one  way,  and  began  in  1787,  sustaining  the  tax. 
The  court,  however,  ignored  this  rule  on  the  ground  that  it 
could  be  "relied  upon  only  in  cases  of  doubt/*  It  will  be 
seen  how  readily  "practical  construction''  can  be  eliminated 
by  this  rule.  Mr.  Justice  Brown  and  Mr.  Justice  Shiras  gave 
it  weight  in  the  Dtywnes  case,  and  ignored  it  in  the  Fairbanks 
case.  Whatever  the  practical  legislative  construction  may 
have  been  in  the  exercise  of  absolutism  hitherto,  it  must  be 
borne  in  mind  that  all  of  this  legislation  has  been  tentative, 
and  temporary  in  its  character  and  purpose,  preliminary  to  a 
)'egularly  organized  constitutional  government.  In  case  of 
territories,  with  the  exception  perhaps  of  Alaska,  it  has  always 
been  in  contemplation  that  they  would  in  due  time  make 
states.  It  is  perfectly  conceivable  that  Congress,  by  reason 
of  some  supposed  exigency  incident  to  the  formative  period, 
might  adopt  temporary  legislative  expedients  of  doubtful  con- 
stitutionality, which  they  never  would  think  of  applying  as  a 
permanent  rule  to  conditions  expected  to  continue  indefinitely. 

Thirteenth  Amendment. 

A  question  of  supposed  constitutional  construction  requires 
attention.  The  Thirteenth  Amendment  to  the  Constitution 
reads : 

"  Section  1.  Neither  slavery  nor  involuntary  servitude, 
except  as  a  punishment  for  crime,  whereof  the  party  shall  have 
been  duly  convicted,  shall  exist  within  the  United  States,  or 
any  place  subject  to  their  jurisdiction." 

The  last  clause  of  this  section,  "  or  any  place  subject  to 
their  jurisdiction/*  is  thought  to  be  pregnant  with  importance. 
The  Attorney  General  thought  it  was  "  most  remarkable  and 
significant."  Mr.  Justice  Brown  thinks  it  "is  also  significant 
as  showing  that  there  may  be  places  within  the  jurisdiction  of 
the  United  States  that  are  no  part  of  the  Union,"  and  Mr. 
Justice  White  called  attention  "  to  the  Thirteenth  Amendment 
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of  the  Constitution,  which,"  he  says,  *'  to  my  mind  seems  to 
be  conclusive,*'  *  *  and  "  Obviously  this  provision  rec- 
ognized that  there  may  be  places  subject  to  the  jurisdiction  of 
the  United  States,  but  which  are  not  incorporated  into  it,  and 
are  hence  not  within  the  United  States  in  the  completes!  sense 
of  those  words/*  The  question  here  is  what  the  fathers  meant, 
when,  in  1787  they  used  certain  language  in  the  Constitution. 
I  shall  not  stop  to  elaborate  the  proposition  whether  the  fact 
that  their  children,  in  1865,  used  certain  language  in  connec- 
tion with  the  same  subject,  has  any  legitimate  tendency  to 
show  what  the  fathers  did  or  did  not  mean  when  they  used 
certain  other  language  seventy-eight  years  before.  It  is 
possible  that  logic  may  bridge  that  chasm,  but  I  should  think 
it  doubtful. 

It  will  do  no  harm  to  inquire  what,  if  anything,  the  chil- 
dren meant  by  the  use  of  this  ^'significant**  clause.  I  have 
examined  the  history  of  that  amendment,  and  I  beg  to  suggest 
with  all  due  diffidence  that  no  significance  whatever  was 
attached  to  its  use  by  those  who  used  it.  This  amendment 
was  introduced  by  Hon.  J.  B.  Henderson,  then  a  Senator  from 
Missouri  and  a  slaveholder,  on  the  11th  day  of  January,  1864, 
and  referred  to  the  Committee  on  the  Judiciary,  of  which 
Lyman  Trumbull  was  chairman.     It  then  read : 

"Article  I.  Slavery  or  involuntary  servitude,  except  as  a 
punishment  for  crime,  shall  not  exist  in  the  United  States.*' 

On  the  10th  day  of  February  Mr.  Trumbull  reported  it 
back  from  the  Judiciary  in  its  present  form,  making  an  oral 
report  as  follows : 

"  The  Committee  on  the  Judiciary,  to  whom  were  referred 
various  petitions  from  different  parts  of  the  country,  praying 
for  an  amendment  to  the  Constitution  of  the  United  States  so 
as  to  incorporate  a  provision  prohibiting  slavery  in  all  the 
States  and  Territories  of  the  Union,  and  also  a  joint  resolution 
(S.  No.  16)  proposing  amendments  to  the  Constitution  of  the 
United  States,  and  a  joint  resolution  (S.  No.  24)  to  provide  for 
submitting  to  the  several  States  an  amendment  of  the  Consti* 
tution  of  the  United  States,  instructed  me  to  report  back  an 
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amendment  to  the  Senate  of  the  joint  resolution  No.  16  in  the 
way  of  a  substitute.  I  will  state  that  the  amendment,  as 
recommended  by  the  Committee  on  the  Judiciary,  provides  for 
submitting  to  the  Legislatures  of  the  several  States  a  proposition 
to  amend  the  Constitution  of  the  United  States  so  that  neither 
slavery  nor  involuntary  servitude,  except  as  a  punishment 
for  crime,  whereof  a  party  shall  have  been  duly  convicted, 
shall  exist  within  the  United  States,  or  any  place  subject  to 
their  jurisdiction ;  and  also  that  Congress  shall  have  power 
to  enforce  this  article  by  proper  legislation.  I  desire  to  give 
notice  to  the  Senate  that  I  shall,  at  an  early  day,  call  for  the 
consideration  of  this  resolution." 

No  written  report  appears  to  have  been  made ;  S.  No.  16 
was  the  Henderson  resolution.  It  will  be  observed  that  Trum- 
bull's  report  gives  no  reason  for  the  adding  of  this  clause,  and 
does  not  refer  to  it  specifically  as  distinguished  from  any  other 
clause.  I  have  examined  the  debate,  and  not  only  was  abso- 
lutely no  significance  attached  to  this  clause,  but  I  do  not  even 
find  it  referred  to.  The  burden  of  the  debate  was  whether 
slavery  should  be  abolished,  and  practically  no  attention  was 
paid  to  the  terms  of  the  amendment  by  which  it  was  to  be 
accomplished.  Sumner  it  is  true  made  some  verbal  criticisms, 
and  suggested  several  amendments  to  perfect  the  language  from 
his  view,  none  of  which  were  adopted.  He  did  not,  however, 
make  any  reference  to  this  clause.  The  language  of  an  amend- 
ment offered  by  him  February  8, 1864,  referred  to,  and  adver- 
sely reported  by,  the  Judiciary,  negatives  the  idea  that  the 
reason  suggested  for  the  use  of  this  clause  existed.  His  amend- 
ment read : 

^^  Everywhere  in  the  limits  of  the  United  States,  and  each 
State  and  Territory  thereof,  all  persons  are  equal  before  the 
law,  so  that  no  person  can  hold  another  as  a  slave.'' 

Here  the  words  '*  and  each  State  and  Territory  thereof"  are 
clearly  repeated  by  way  of  emphasis,  and  the  fact  that  the 
word  '^  territory  "  is  used  in  the  same  clause,  in  the  same  man- 
ner, and  for  the  same  purpose  as  the  word  ''state,"  makes  it 
evident   that  a  ''  territory "  was  as  much   understood  to  be 
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within  the  United  States  as  a  ^^  state/*  and  that  there  was  as 
much  occasion  for  referring  to  one  as  to  the  other.  Very  few 
references  were  made  to  the  amendment  in  debate.  Mr. 
Harlan  put  this  question :  ^^  Ought  the  Constitution  of  the 
United  States  to  be  so  amended  as  to  abolish  slavery,  or  to 
prevent  the  existence  of  slavery  in  all  the  States  of  the 
Union?*'  Mr.  Holmansaid:  "You  now  propose  to  abolish 
slavery  throughout  the  United  States?'*  Mr.  Thayer  stated 
that  the  effect  of  the  amendment  would  be  "to  prohibit  slavery 
forever  within  the  territory  of  the  United  States."  Mr.  Orth 
said,  after  quoting  the  amendment:  "The  effect  of  such 
amendment  will  be  to  prohibit  slavery  in  these  United  States ;  " 
not  a  word  as  to  a  desire  to  reach  territory  beyond  the  limits 
of  the  United  States,  or  the  necessity  of  this  "  remarkable  *' 
clause  for  that  purpose. 

Mr.  Henderson  is  still  living,  vigorous  in  intellect,  and  a 
lawyer  of  experience  and  great  ability,  as  well  as  a  man  of 
large  affairs.  I  called  his  attention  to  the  significance  attached 
to  this  clause,  asking  him  if  he  could  give  me  anything  from 
his  personal  recollection  that  would  throw  any  light  upon  this 
"conclusive"  incident.  I  find  he  was  an  intimate  friend  of 
Senator  Trumbull.  I  have  from  him  an  exceedingly  interest- 
ing letter,  too  long  for  quotation.^  Among  other  things,  he 
says: 

"  Whatever  else  these  words  may  refer  to,  they  surely  were 
not  intended  to  embrace  or  refer  to  the  territories  of  the 
United  States." 

So  far  as  anything  that  was  said  or  done  by  those  who  were 
a  part  of  this  history,  the  clause  was  apparently  used  for  the 
purpose  suggested  by  Mr.  Chief  Justice  Fuller  in  his  dissent- 
ing opinion,  "simply  out  of  abundant  caution."  When  it 
does  not  appear  that  a  single  individual  during  that  time  ever 
thought  specially  of,  or  attached  the  slightest  significance  to, 
this  clause,  is  it  not  to  the  last  degree  improbable  that  any  one 
of  the  millions  that  voted  upon  the  amendment  exercised  any 

^  The  letter  is  printed  at  the  end  of  this  Address. 
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thought,  or  had  any  intention  with  reference  thereto.  Yet 
Mr.  Justice  Brown  suggests  that :  ^^  Not  only  did  the  people 
in  adopting  the  Thirteenth  Amendment  thus  recognize  a 
distinction  between  the  United  States  and  *^  any  place 
subject  to  their  jurisdiction/'  as  though  the  people  had  intelli- 
gently and  purposely  passed  upon  this  question  and  signifi- 
cantly imbedded  it  in  their  fundamental  law.  How  can  this 
amendment  add  anything  to  the  discussion  ?  Still  we  must 
concede  that  much  depends  upon  the  point  of  view.  These 
opinions  illustrate  this.     Mr.  Justice  Brown  says : 

'^  The  decisions  of  this  court  upon  the  subject  have  not 
been  altogether  harmonious.  Some  of  them  are  based  upon 
the  theory  that  the  Constitution  does  not  apply  to  the  territories 
without  legislation.  [It  would  be  instructive  to  have  these 
pointed  out.]  Other  cases  arising  from  territories  where  such 
legislation  has  been  had,  contain  language  which  would  justify 
the  inference  that  such  legislation  was  unnecessary,  and  that 
the  Constitution  took  effect  immediately  upon  the  cession  of 
the  territory  to  the  United  States.*' 

Mr.  Justice  White  says : 

"  Let  me  now  proceed  to  show  that  the  decisions  of  this 
court,  without  a  single  exception,  are  absolutely  in  accord 
with  the  true  rule  as  evolved  from  a  correct  construction  of 
the  Constitution  as  a  matter  of  first  impression  and  as  shown 
by  the  history  of  the  government  which  has  been  previously 
epitomized." 

**  How  shall  we  find  the  concord  of  this  discord  ?" 

Thb  Consequences  Involved. 

With  the  greatest  respect  for  the  court,  I  feel  bound  to  eay 
that  it  seems  to  me  that  the  majority  justices  were  too  profound- 
ly impressed  with  the  supposed  consequences  of  an  adverse 
decision. 

In  Mr,  Justice  McKenna's  view,  it  took  "  this  great  country 
out  of  the  world  and  shuts  it  up  within  itself."  Mr.  Justice 
Brown  thought :  ''If  such  be  their  status  [citizens]  the  con- 
sequences will  be  extremely  serious.     Indeed,  it  is  doubtful 
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if  Congress  would  ever  assent  to  the  annexation  of  territory 
upon  the  condition  that  its  inhabitants,  however  foreign  they 
may  be  to  our  habits,  traditions  and  modes  of  life,  shall  become 
at  once  citizens  of  the  United  States.  *  *  Such  require- 
ment would  bring  them  at  once  within  our  internal  revenue 
system  *  *  and  applying  it  to  territories  which  have  had 
no  experience  of  this  kind,  and  where  it  would  prove  an  intoler- 
able burden.  '*'  *  Our  internal  revenue  laws,  if  applied 
in  that  island,  would  prove  oppressive  and  ruinous  to  many 
people  and  interests.  *  *  A  false  step  at  this  time  might 
be  fatal  to  the  development  of  what  Chief  Justice  Marshall 
called  the  American  Empire,"  and  '^  the  question  at  once  arises 
whether  large  concessions  ought  not  to  be  made/'  And  Mr. 
Justice  White  thought  that  if  incorporated,  ^'  it  resulted  that 
the  millions  of  people  to  whom  that  treaty  related,  were,  with- 
out the  consent  of  the  American  people,  as  expressed  by  Con- 
gress, and  without  any  hope  of  relief,  indissolubly  made  a 
part  of  our  common  country." 

What  are  the  direful  consequences  that  inhere  in  the  appli- 
cation of  all  of  the  provisions  of  the  Constitution  to  the  terri- 
tories ?  I  can  understand  how  sugar  and  tobacco  planters,  and 
raisers  of  tropical  fruits,  can  see  ^^ serious*'  consequences  in 
conditions  that  might  compel  them  by  competition  to  reduce 
the  price  of  their  goods  to  the  consumer,  and  hence  the  im- 
portance of  being  able  to  discriminate  against  such  competitors.' 
Such  consequences,  however,  would  not  necessarily  be  very 
"  serious  "  to  the  great  mass  of  our  people. 

Inasmuch  as  voting  and  representation  are  not  elements, 
what  other  consequences  are  there  that  should  be  guarded 
against  with  such  zeal.  Is  it  the  competition  of  cheap  labor  ? 
We  have  emancipated  millions  in  our  own  land  without  disturb- 
ing labor  conditions.  There  were  those  who  thought  that  upon 
emancipation  ^*  a  torrent  of  black  emigration  would  set  forth 
from  the  South  to  the  North  ;  "  *'  one  of  the  first  results  of  its 
emigration  would  be  a  depreciation  in  the  price  of  labor.  The 
added  number  of  laborers  would,  of  itself,  occasion  this  fall  of 
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prices,  but  the  limited  wants  of  the  negro,  which  enable  him 
to  underwork  the  white  laborer,  would  tend  still  further  to 
produce  this  result.  The  honest  white  poor  of  the  North 
would,  therefore,  be  either  thrown  out  of  employment  entirely 
by  the  black,  or  forced  to  descend  to  an  equality  with  the 
negro,  and  work  at  his  reduced  prices." 

None  of  these  woes  have  vexed  us.  The  negro  cannot  be 
driven  out  of  the  South.  He  has  as  yet  made  no  injurious 
competitive  industrial  development  here,  surrounded  by  vast 
natural  resources,  and  the  Filipino  is  ten  thousand  miles  away. 
He  is  vastly  the  superior  of  the  Filipino  physically,  and  until 
the  Philippines  produce  a  Fred  Douglass  or  a  Booker  T. 
Washington,  he  has  nothing  to  fear  in  an  intellectual  compari- 
son. The  temporary  inconvenience  of  internal  revenue  laws 
seems  to  me  vastly  overestimated.  Mere  inconvenience  can 
hardly  determine  a  constitutional  question. 

Where  is  the  bugbear?  Is  citizenship  really  "extremely 
serious?"  If  so,  in  what  particular,  and  how?  The  For- 
aker  bill  when  first  reported  from  the  committee  contained  a 
provision  making  the  inhabitants  of  Porto  Rico  "  citizens  of 
the  United  States."  The  committee  did  not  seem  to  be  im- 
pressed with  the  "  serious  "  character  of  that  act.  They  said 
in  their  report : 

"  The  committee  have  seen  fit,  by  the  provisions  of  this  bill, 
to  make  them  citizens  of  the  United  States,  not  because  of  any 
supposed  constitutional  compulsion,  but  solely  because,  in  the 
opinion  of  the  committee,  having  due  regard  to  the  best 
interests  of  all  concerned,  it  is  deemed  wise  and  safe  to  make 
such  a  provision." 

Again : 

"  It  was  necessary  to  give  these  people  some  definite  status. 
They  must  be  either  citizens,  aliens  or  subjects.  We  have  no 
subjects,  and  should  not  make  aliens  of  our  own.  It  followed 
that  they  should  be  made  citizens,  as  the  bill  provides." 

If,  for  any  reason,  the  committee  had  thought  it  unwise  or 
unsafe,  they  might  have  withheld  that  quality.     Apparently 
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we  now  ha^e  ^^  subjects/'  As  to  dangers,  the  court  seems  to 
have  become  possessed  of  light  which  was  denied  to  the  com- 
mittee. The  committee  studied  the  practical  conditions,  and 
it  seemed  to  them  '^  wise  and  safe."  What  has  happened  to 
make  it  so  ^^  serious  ? ''  Should  we  not  have  a  specification  of 
the  dangers  that  inhere  in  giving  to  ^'our  own''  the  same 
civil  rights  under  the  Constitution  that  we  possess  ? 

Such  are  a  few  of  the  considerations  tending  to  show 
that  the  profession  and  the  country  may  not  feel  like  un- 
reservedly acquiescing  in  this  decision.  The  foundation 
upon  which  it  rests  is  too  insecure  to  insure  permanence.  As 
the  needle  always  turns  to  the  pole,  may  we  not  hope  that  the 
greatest  court  in  Christendom  will  in  the  end  determine  the 
law  of  the  land  in  accordance  with  correct  principles.  With 
such  an  unerring  guide  the  Republic  will  achieve  its  splendid 
destiny,  ^'conquering  and  to  conquer,"  enlarging  its  borders, 
disseminating  the  blessing  of  its  civilization,  and  fulfilling  the 
mission  of  Him  who  '^  hath  made  of  one  blood  all  nations  of 
men,  for  to  dwell  on  the  face  of  the  earth." 


Washington,  D.  C,  June  28,  1901. 

r 

Hon.  C.  E.  Littlefield, 

Rockland,  Me. 

My  Dear  Sir  : — In  reply  to  yours  of  the  22d  instant,  I  can 
giv^  you  but  little  beyond  the  bare  impressions  left  on  my 
mind  by  events  which  occurred  over  thirty-seven  years  ago. 
I  am  jiast  starting  to  Bar  HarbOr  for  the  summer;   and  I  am 
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therefore  unable  to  make  the  examination  of  Congressional 
records  and  other  data  necessary  for  a  more  satisfactory  answer 
to  your  questions. 

The  joint  resolution  to  amend  the  Constitution  abolishing 
slavery,  which  afterwards  became  the  13th  amendment,  was 
presented  by  me  on  January  11, 1864,  and  at  once  referred  to 
the  Judiciary  Committee  of  the  Senate.  The  resolution  as 
submitted  consisted  of  two  articles,  the  first  of  which  was 
intended  to  abolish  slavery  throughout  the  United  States,  and 
the  second  was  designed  to  facilitate  or  make  less  difficult,  the 
process  of  amending  the  Constitution. 

The  first  article  as  introduced  by  me  was  in  these  words : 

./ 

"  Article  1.  Slavery  or  involuntary  servitude  except  as  a 
punishment  for  crime,  shall  not  exist  in  the  United 
States." 

On  the  10th  of  February  following,  the  Committee,  through 
its  Chairman,  Mr.  Trumbull,  reported  back  the  joint  resolu- 
tion, omitting  entirely  the  2d  article,  and  amending  the  1st 
article  to  read  as  follows : 

"  Section  I.  Neither  slavery  nor  involuntary  servitude 
except  as  a  punishment  for  crime,  whereof  the  party  shall 
have  been  duly  convicted,  shall  exist  within  the  United 
States,  or  any  place  subject  to  their  jurisdiction. 

"  Sec.  II.  Congress  shall  have  power  to  enforce  this  article 
by  appropriate  legislation." 

My  remembrance  is  that  Mr.  Trumbull,  and  possibly  some 
other  members  of  the  Judiciary  Committee,  while  the  resolu- 
tion was  before  them,  indicated  to  me  a  desire  or  purpose  to 
conform  the  language  of  the  amendment  as  far  as  possible  to 
that  of  the  6th  article  of  the  ordinance  of  1787  for  the  gov- 
ernment of  the  Northwest  Territory,  which,  as  you  will 
remember,  is  in  the  following  words : 

"  Article  VI.  There  shall  be  neither  slavery  nor  involun- 
tary servitude  in  the  said  territory,  otherwise  than  in  the 
punishment  of  crimes,  whereof  the  party  shall  have  been 
duly  convicted." 

As  slavery  was  not  supposed  to  exist  at  all  in  the  Northwest 
Territory  in  1787,  the  Congress  of  the  Confederation  used 
language,  not  to  abolish  slavery,  but  to  prevent  its  future 
introduction,  to-wit,  "  there  shall  be  neither  slavery  nor  invol- 
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untary  servitude,"  etc.  That  slavery  existed  as  a  matter 
of  right  or  of  law  in  the  United  States  in  1864  was  disputed 
by  some  members  of  Congress.  But  that  it  existed  as  a  mat- 
ter of  fact  was  hardly  to  be  disputed  by  anybody.  I  assume 
that  the  Judiciary  Oommittee  recognized  the  actual  existence 
of  slavery,  and  their  purpose  was  to  use  language  proper  to 
terminate  its  existence  on  the  adoption  of  the  amendment. 
The  change  in  phraseology  is  slight,  but  indicative  of  the 
purpose.  The  language  used  is,  ^^  neither  slavery  nor  invol- 
untary servitude  *  *  *  shall  exist  within  the  United 
States,''  etc.  In  other  words,  as  slavery  did  not  exist  in  the 
Northwest  Territory  in  1787,  it  was  enough  to  say  "there 
shall  be  ''  none  there  in  the  future.  But  as  slavery  did  exist 
in  the  United  States  in  1864,  it  was  declared  that,  upon 
adoption  of  the  amendment,  it  should  no  longer  exist. 

In  this  desire  to  conform  to  the  phraseology  of  the  Ordi- 
nance of  1787,  it  followed,  of  course,  that  the  words  "  whereof 
the  party  shall  have  been  duly  convicted,"  were  inserted. 
To  this  change,  I,  of  course,  made  no  objection.  If  it  intro- 
duced anything  new  into  the  amendment,  the  new  matter  was 
in  no  way  objectionable.  If  it  added  nothing  of  substance  to 
my  original  resolution,  it  detracted  nothing,  and  possibly 
made  it  less  liable  to  misinterpretation.  While  clearness  of 
expression  is  desirable  in  the  framing  of  laws,  brevity  is 
equally  desirable  provided  the  language  used  comprehends  the 
purpose  sought.  It  never  entered  into  my  mind,  however,  that 
"  punishment  for  crime,"  under  our  system  of  government, 
could  be  decreed  by  any  authority  other  than  the  duly  consti- 
tuted tribunals  of  justice. 

But  the  amendment  to  which  you  call  my  special  attention 
is  found  in  the  words,  "  or  any  place  subject  to  their  juris- 
diction." 

After  providing  that  '^  neither  slavery  nor  involuntary  servi- 
tude shall  exist  in  the  United  States,"  you  properly  ask  why 
it  was  thought  necessary  to  add  the  words,  "or  any  place  sub- 
ject to  their  jurisdiction."  And  in  this  connection  you  call 
my  attention  to  the  comments  of  Justices  Brown  and  White 
of  the  Supreme  Court  in  their  late  opinions  in  the  Porto  Rico 
cases. 

The  reasoning  of  these  eminent  judges  is  clearly  defective, 
and  the  difficulties  of  construction  suggested  by  them  would 
have  disappear.ed  with  a  better  knowledge  of  the  history  of 

19 
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the  amendment  and  the  peculiar  circumstances  attending  its 
adoption. 

Whatever  else  these  words  may  refer  to,  they  surely  were 
not  intended  to  embrace  or  refer  to  the  territories  of  the  United 
States.  If  the  eminent  lawyers,  who  con^posed  the  Judiciary 
Committee  at  that  time,  had  intended  such  a  meaning,  the 
term  "territory"  or  ''territories"  would  have  been  expressly 
used.  It  is  the  language  of  the  original  constitution.  '^  The 
Congress  shall  have  power  to  dispose  of  and  make  all  needful 
rules  and  regulations  respecting  the  '  territory,  or  other 
property,'  etc."  The  word  "  territory  "  had  a  clear  and  well- 
defined  meaning  before  the  Federal  Constitution  was  framed. 
It  was  constantly  used  and  well  understood  under  the  old  Con- 
federation of  states.  The  United  States  inherited  '^  terri- 
tories ;  "  and  the  new  government  accepted  the  nomenclature 
attached  to  them  as  the  convention  had  crystalized  it  in  the 
Constitution.  It  is  a  term  whose  definition  is  as  distinctive 
as  any  other  term  or  phrase  used  in  that  instrument. 

In  providing  for  a  capital  or  seat  of  government,  the  land 
to  be  acquired  for  that  purpose  was  not  called  a  "  territory." 
It  was  named  a  '^  district  "  ;  and  that  title  inheres  in  all  our 
laws.  The  sites  to  be  obtained  for  *'  Forts,  Magazines,  Arse- 
nals, Dock-yards  and  other  needful  buildings,"  were  not  des- 
ignated as  **  territories."  They  were  called  "  places."  And 
as  these  places  were  to  belong  to  the  United  States,  they  would 
necessarily  be  "subject  to  their  jurisdiction."  And  in  this 
connection,  you  will  mark  the  fact  that  the  Judiciary  Commit- 
tee in  framing  the  Constitutional  amendment  of  1864,  used 
the  word  "  place" — the  precise  word  already  used  in  the  Con- 
stitution to  designate  those  districts  or  tracts  of  land,  other 
than  territories,  belonging  to  the  United  States. 

In  1864,  let  it  be  remembered,  the  members  of  Congress 
who  were  called  to  act  on  this  amendment,  were  fresh  from  the 
work  of  laying  taxes  of  every  character — "  taxes,  duties, 
imposts  and  excises."  The  whole  gamut  of  taxation,  as  known 
to  the  Constitution,  was  quite  familiar  to  them  all ;  and  it  was 
accepted  by  all  that  tax  laws,  by  virtue  of  general  enactment, 
applied  to  "  territories  "  as  well  as  states.  How  could  it  be 
otherwise,  when  each  member  knew  and  properly  respected 
the  old  and  revered  decision  in  the  Loughborough-BIake  case, 
which  had  long  before  defined  the  term  "  United  States." 
That  Court,  through  its  Chief  Justice,  had  said  :    "  It  is  the 
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name  given  to  our  great  republic  which  is  composed  of  states 
and  territories.  The  District  of  Columbia,  or  the  territories 
west  of  the  Missouri,  is  not  less  within  the  United  States  than 
Maryland  or  Pennsylvania/' 

If  we  examine  contemporaneous  history,  we  find  the  nation 
involved  at  that  time  in  a  war  of  gigantic  proportions — block- 
ade runners  hovering  about  our  Southern  coasts  with  privileges 
of  shelter  in  the  islands  of  the  gulf,  and  privateers  despoiling 
our  commerce,  carrying  commissions  of  the  Confederate  states 
and  carrying,  too,  the  sympathy  of  European  governments. 

Among  the  officers  of  our  army  and  navy  the  demand  for 
naval  and  coaling  stations  outside  the  United  States  and  nearer 
to  the  rendezvous  of  these  enemies  of  our  national  success, 
was  not  only  general  but  urgent.  The  necessity  for  such  sta- 
tions was  equally  recognized  by  the  statesmen  of  the  period. 
So  strong  was  this  feeling  that  Admiral  Meade,  a  short  time 
after,  assumed  the  authority  to  contract  with  a  Samoan  chief 
for  the  harbor  of  Pago  Pago ;  and  General  Grant,  as  Presi- 
dent, with  similar  purpose,  opened  negotiations  for  island  sites 
in  the  Gulf  of  Mexico.  In  contemplation  of  such  stations, 
the  language  of  the  amendment  becomes  not  only  appropriate 
but  necessary.  They  might  be  obtained  in  slave-holding  ter- 
ritory. If  so,  no  compact  in  the*  covenants  of  purchase  or 
lease  should  be  allowed  to  perpetuate  the  institution.  In  the 
language  of  the  Constitution,  as  it  then  stood,  such  stations 
would  not  be  designated  as  '* territories''  but  ''places." 
And  this  latter  word  was  the  term  naturally  to  be  selected  by 
such  lawyers  as  Trumbull,  of  Illinois,  Harris,  of  New  York, 
Howard,  of  Michigan,  Foster  of  Connecticut,  and  Ten  Eyck, 
of  New  Jersey. 

I  come  now  to  another  view  of  the  subject,  then  fully  real- 
ized and  felt  by  all,  but  not  openly  discussed  by  any.  I  mean 
the  ever-constant  fear  that  after  all  our  sacrifices,  foreign 
intervention  or  other  contingencies  might  compel  either  a 
final  separation  of  the  states  or  a  peace  on  terms  looking  to 
the  continuance  of  slavery  in  some  of  its  forms.  With  the 
more  pronounced  anti-slavery  men  (especially  those  of  the  old 
abolition  party)  the  fear  of  this  latter  contingency  was  more 
dreadful,  if  possible,  than  that  of  dissolution  or  permanent 
separation.  Among  these  men  there  was  want  of  confidence, 
more  or  less,  in  Mr.  Lincoln  himself  He  had  already  said 
that  he  would  favor  whatever  made  for  the  Union.     If  the 
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Union  could  be  preserved  by  abolishing  slavery,  he  would 
destroy  slavery.  If  the  Union  could  only  be  preserved  by 
retaining  slavery,  he  would  accept  the  hard  condition  and  save 
the  Union. 

To  statesmen  like  Mr.  Summer,  this  was  gall  and  wormwood. 
They  were  peculiarly  alive  to  the  possibilities  of  the  future. 
The  seceding  states  might  be  taken  back  with  their  original 
institutions  untouched.  If  so,  the  old  strife  would  continue. 
The  roots  of  dissension  would  again  grow  into  rebellion  and 
war.  These  states  might  possibly  be  left  in  a  Confederacy  to 
themselves,  but  in  some  way  subject  to  a  modified  jurisdiction 
of  the  United  States — such  as  the  Balkan  states  under  Turkey, 
such  as  the  South  African  Republics  under  Great  Britain,  or 
Cuba  under  the  Piatt  Resolutions. 

It  was  then  universally  conceded  that  if  slavery  could  be 
once  abolished  by  Constitutional  provision,  it  could  not  be 
revived  by  treaties  of  peace.  The  Constitution  was  then 
supposed  to  be  superior  to  treaties  and  laws.  The  nation  had 
not  then  outgrown  its  own  organic  law.  A  treaty  in  violation 
of  the  Constitution  would  have  been  denounced  even  by  lay- 
men, as  null  and  void.  The  Republic  in  its  swelling  pride  of 
greatness  had  not  accepted  the  doctrine  that  the  thing  created 
may  be  greater  than  the  creator,  or  that  two  or  more  depart- 
ments of  the  government  might  set  aside  the  instrument  under 
which  they  have  their  being.  But  if  slavery  were  securely 
abolished  by  Constitutional  provision,  it  was  believed  that  its 
continuance  could  not  be  accepted  as  a  condition  of  peace. 

When  this  amendment  was  drafted  General  Grant  had  not 
commenced  the  great  campaign  against  Richmond  (he  had  not 
even  been  selected  for  the  work),  and  General  Sherman  had 
not  reached  Atlanta  nor  organized  his  march  to  the  sea.  No 
man  could  prophesy  the  end.  But  whatever  else  might  result, 
a  majority  of  Union  men  had  reached  the  hope  and  purpose 
that  there  should  be  an  end  of  slavery.  Perhaps  to  this 
intense  desire,  however  crude  and  imperfect  his  phraseology, 
may  be  attributed  the  joint  resolution  of  Mr.  Summer,  on  this 
subject,  introduced  into  the  Senate  on  February  8,  1864,  and 
afterwards  pressed  by  him  as  a  substitute  for  the  Committee's 
report.  It  provided  as  follows:  "Everywhere  in  the  limits  of 
the  United  States,  and  of  each  state  and  territory  thereof,  all 
persons  are  equal  before  the  law,  so  that  no  person  can  hold 
another  as  a  slave.''     If  this  resolution  had  become  a  part  of 
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the  Constitution,  those  honorable  judges  who  were  puzzled  by 
the  language  of  the  13th  amendment  as  it  stands,  would  have 
been  led  into  inextricable  confusion,  in  an  effort  to  account  for 
the  word  ^'states,"  after  the  whole  area  of  the  United  States 
had  been  provided  for. 

In  view  of  the  facts  referred  to,  it  is  fair  to  presume  the 
Committee  concluded  that  the  words  '^  United  States '' 
embraced  all  the  states  admitted  into  the  Union  and  all  the 
territories  belonging  to  the  government ;  and  that  the  phrase 
"any  place  subject  to  their  jurisdiction'*  covered  the  District 
of  Columbia,  the  Ports,  Arsenals,  Dockyards,  Naval  and  Coal- 
ing stations,  together  with  any  territory  then  within  the 
seceded  states  over  which  any  jurisdiction  or  authority  might 
result  from  treaties  of  peace  at  the  conclusion  of  the  then 
pending  war. 

Yours  very  truly, 

J.  B.  Henderson. 


IMPLIED  LIMITATIONS  UPON  THE  EXERCISE 
OF  THE  LEGISLATIVE  POWER. 

BY 

RICHARD  C.  DALE, 

OP  PHII«ADBLPHIA,  PENNSYLVANIA. 

By  the  Constitation  of  the  United  States,  the  powers  of  the 
Federal  Government  are  divided  into  Legislative,  Executive 
and  Judicial.  All  legislative  power  is  vested  in  a  Congress; 
the  executive  power  is  vested  in  a  President;  and  the  judicial 
power  is  vested  in  one  Supreme  Court  and  in  such  inferior 
courts  as  the  Congress  may  from  time  to  time  ordain. 

This  Constitution,  with  itsamendments,  contains  an  enumer- 
ation of  the  powers  specifically  conferred  upon  the  Congress; 
it  also  defines  the  rights  of  the  States  and  of  citizens,  which 
Congress  and  the  several  State  legislatures  may  not  impair  or 
abridge. 

The  several  State  Constitutions  follow  the  Federal  Constitu- 
tion in  separating  the  exercise  of  the  legislative,  executive  and 
judicial  powers.  The  constitutions  confer  in  general  terms 
upon  a  representative  legislative  body  the  power  of  legislation, 
but  most  of  them,  by  many  and  diverse  restrictions,  greatly 
limit  the  subjects  upon  which  valid  legislation  can  be  enacted. 

No  one  here  present  doubts  that  the  exercise  of  legislative 
power  is  subject  to  express  constitutional  limitation ;  and  the 
judgments  of  Federal  and  State  courts  in  their  several  fields 
of  action,  rendering  of  no  force  statutes  passed  in  disregard  of 
the  Federal  and  State  constitutions,  are  accepted  by  the  people 
as  well  as  the  bar  as  the  final  utterance  of  the  tribunal,  upon 
whom  the  people  as  the  ultimate  sovereign  have  conferred  the 
power  of  determining  whether  or  not  the  legislature  in  fact 
have  exercised  their  delegated  powers  in  accordance  with  the 
chart  of  their  authority  as  written  in  the  Constitution. 

(294) 
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The  right  and  power  of  the  judiciary  thus  to  declare  and 
enforce  express  constitutional  limitations  upon  legislative 
action  is  recognized  by  lawyers  of  all  schools  of  political 
thought,  but  we  who  follow  proceedings  in  the  courts  must  be 
impressed  with  frequent  appeals  to  the  judiciary  to  declare 
statutes  void  and  of  no  force  upon  the  ground  that  their 
provisions  are  contrary  to  principles  of  common  right,  either 
natural  or  political.  The  argument  is,  that  the  legislature  is 
not  itself  a  sovereign  power,  that  sovereignty  resides  only  in 
the  people ;  that  all  powers  of  legislation  delegated  by  the 
sovereign  people  to  their  representatives  in  legislature 
assembled  are  subject  to  limitations  springing  from  the  nature 
of  free  government :  some  of  which  may  be  expressed  in  written 
Constitutions  or  Bills  of  Rights,  but  many  of  which  must  rest 
for  support  only  upon  fundamental  principles  of  right  and 
justice  inherent  in  the  nature  and  spirit  of  the  social  compact; 
and  that  these  it  is  the  duty  of  the  judiciary  to  discover  and 
declare,  when  the  legislature  is  forgetful  of  its  responsibilities, 
and  through  passion  or  partizanship  enacts  laws  in  disregard 
of  the  rights  of  citizens  and  the  good  of  the  State. 

These  appeals  to  the  bench  are  sometimes  supported  by 
reference  to  such  definitions  of  distinguished  publicists,  as 

'^The  legitimacy  of  all  laws  originate  not  in  the  will  of  him 
or  them  who  make  the  laws,  whoever  they  may  be,  but  in  the 
conformity  of  the  laws  themselves  to  truth,  reason  and  justice 
which  constitute  the  true  law."  (Guizot). 

This  assertion  of  the  subordination  of  the  legislative  power 
to  a  higher  unwritten  law  of  justice  and  right  is  not  a  modern 
suggestion. 

It  was  the  basis  of  the  eloquent  argument  of  James  Otis, 
upon  an  application  for  a  writ  of  assistance,  made  in  Pax  tons 
Case  in  1763  before  the  Superior  Court  of  Judicature  for  the 
Province  of  Massachusetts  (Quincy's  Rep.  51,  Note  464). 

We  hear  it  repeated  in  our  courts  to-day,  whenever  a  statute 
involving  a  subject  of  public  interest  is  under  consideration, 
and  runs  counter  to  the  established  and  cherished  views  of  a 
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minority,  respectable  enough  to  demand  a  hearing  and  suffici- 
ently intelligent  to  picture  the  inconsistency  between  the 
primary  and  fundamental  right  and  the  objectionable  statute 
by  which  such  right  has  been  invaded. 

Whenever  the  legislature  changes  the  old  order,  and  public 
feeling  is  aroused  upon  a  political,  social,  or  economic  issue, 
the  party  which  fails  before  the  legislature,  is  prone  to  appeal 
to  the  judiciary  for  a  reversal  of  the  legislative  action. 

Often  the  argument  supporting  such  appeal  is  deduced 
from  certain  general  clauses  in  the  Federal  Constitution,  by 
which  every  State  has  been  guaranteed  a  republican  form  of 
government,  and  the  citizen  is  assured  the  equal  protection  of 
the  laws,  and  warranted  against  deprivation  of  life,  liberty  and 
property  without  due  process  of  law.  But  these  clauses  of  the 
Constitution  have  received  a  settled  judicial  construction, 
limiting  their  operation  to  the  protection  of  the  States  from  the 
creation  of  imperial,  monarchical  or  aristocratic  forms  of 
government  as  opposed  to  the  republican  form,  and  for  secur- 
ing to  individuals  enjoyment  of  life,  liberty  and  property 
subject  to  an  orderly  and  impartial  administration  of  law. 

When  no  help  can  be  found  in  these  general  phrases,  the 
judicial  conscience  is  appealed  to,  as  the  ultimate  guardian  of 
the  people's  rights,  and  the  argument  is  supported  by  venerable 
and  high  authority. 

There  is  an  old  saying  that  '4t  is  the  part  of  a  great  judge 
to  magnify  his  jurisdiction."  This  is  often  very  persuasive, 
but  it  is  a  dangerous  sentiment.  It  appeals  to  the  intoxicat- 
ing sense  of  exercising  supreme  power.  The  judge  who 
accepts  the  conclusion  is  promoted  from  the  limited  sphere 
incident  to  the  ordinary  administration  of  judicial  work  to  the 
high  plane  of  measuring  the  right  and  wisdom  of  legislation  by 
his  own  individual  standard  of  what  is  right,  wise  and  in 
harmony  with  fundamental  principles  of  natural  justice. 

It  would  be  a  great  mistake,  however,  to  assume  that  this 
broad  view  of  the  power  of  the  judiciary  is  only  presented  by 
litigants  who  find  themselves  unable  to  sustain  their  position 
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upon  any  surer  foundation.  It  has  the  seeming  support  of  the 
great  names  of  Coke,  Hobart  and  Holt;  and  the  dicta  of 
these  sages  of  the  law  are  referred  to  with  not  unjustifiable 
confidence  as  sustaining  the  power  of  the  court  to  abrogate 
any  statute  which  to  the  mind  of  the  judge  clearly  violates 
principles  of  natural  right. 

The  citation  most  often  heard  is  from  Lord  Coke  in  Dr. 
Bonham's  case  (8  Coke  114a),  for  false  imprisonment  against 
the  president  and  censors  of  the  College  of  Physicians  of  the 
City  of  London.  The  defendants  justified  under  the  charter 
of  the  College  whereby  the  censors  of  the  College  were  given 
power  to  fine  any  person  who  practiced  medicine  in  the  city 
without  their  certificate,  and  to  enforce  the  fine  by  imprisonment. 

Lord  Coke  held  the  plea  insufficient,  and  among  other  things 
said: 

'^  And  it  appears  in  our  books,  that  in  many  cases,  the  com- 
mon law  will  control  acts  of  parliament,  and  sometimes  adjudge 
them  to  be  utterly  void ;  for  when  an  act  of  parliament  is 
against  common  right  and  reason,  or  repugnant,  or  impossible 
to  be  performed,  the  common  law  will  control  it,  and  adjudge 
such  act  to  be  void ;  and  therefore  in  8  E  330  a.  b.  Thomas 
Tregor's  case  on  the  statutes  of  W.  2  c.  38  at  artic  super 
ehartas  c.  9  Herle,  saith,  some  statutes  are  made  against 
law  and  right,  which  those  who  made  them  perceiving,  would 
not  put  them  in  execution." 

In  a  note  Lord  EUesmere  criticises  the  judgment  of  Coke, 
but  it  is  supported  by  the  manuscript  observations  of  Sergt. 
Hill  and  by  the  opinion  of  Holt,  C.  J.,  in  City  of  London  vs. 
Wood  (12  Mod.  669). 

*'What  my  Lord  Coke  says  in  Dr.  Bonham's  case  in  his  8 
Co.,  is  far  from  extravagancy,  for  it  is  a  very  reasonable  and 
true  saying,  that  if  an  act  of  parliament  should  ordain  that  the 
same  person  should  be  party  and  judge,  or,  which  is  the  same 
thing,  judge  in  his  own  cause,  it  would  be  a  void  act  of 
parliament;  for  it  is  impossible  that  one  should  be  judge  and 
party,  for  the  judge  is  to  determine  between  party  and  party, 
or  between  the  government  and  the  party;  and  an  act  of  parlia- 
ment can  do  not  wrong,  though  it  may  do  several  things  that 
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look  pretty  odd,  for  it  may  discharge  one  from  bis  allegiance 
to  the  government  he  lives  under,  and  restore  him  to  the  state 
of  nature;  but  it  cannot  make  one  that  lives  under  a  govern- 
ment judge  and  party/' 

In  Day  vs.  Savadge,  Hobart  85  a,  the  question  before 
the  court  being  as  to  proof  of  the  customs  of  the  City  of 
London,  it  was  contended  on  behalf  of  the  City  Corporation 
that  proof  of  these  customs  should  be  by  the  certificate  of  the 
Mayor  and  Alderman  of  the  city,  and  the  statute  was  referred 
to  as  supporting  this  claim.     Lord  Hobart  said: 

^^It  appears  that  the  custom  of  certificate  of  the  customs  of 
London  is  confirmed  by  parliament,  yet  an  act  of  parliament 
made  against  natural  equity,  as  to  make  man  judge  in  his  own 
case,  is  void  in  itself,  for  jura  natures  sunt  immuiabtlia  and 
they  are  leges  legum.*' 

Judicial  utterances  questioning  the  doctrine  of  legislative 
omnipotence  are  not  confined  to  the  other  side  of  the  water. 
In  Calder  vs.  Bull  (3  Dallas  387)  Mr.  Justice  Chase  said: 

'^I  cannot  subscribe  to  the  omnipotence  of  a  State  legislature, 
or  that  it  is  absolute  and  without  control;  although  its  author- 
ity should  not  be  expressly  restrained  by  the  constitution,  or 
fundamental  law,  of  the  State     *     i'     *. 

There  are  acts  which  the  Federal,  or  State,  Legislature 
cannot  do,  without  exceeding  their  authority.  There  are 
certain  vital  principals  in  our  free  Republican  governments, 
which  will  determine  and  overrule  an  apparent  and  flagrant 
abuse  of  legislative  power;  as  to  authorize  manifest  injustice  by 
positive  law;  or  to  take  away  that  security  for  personal  liberty, 
or  private  property,  for  the  protection  whereof  the  government 
was  established.  An  act  of  the  legislature  (for  I  cannot  call 
it  a  law)  contrary  to  the  great  first  principles  of  the  social 
compact,  cannot  be  considered  a  rightful  exercise  of  legis- 
lative authority.  The  obligation  of  a  law  in  governments 
established  on  express  compact,  and  on  republican  principles, 
must  be  determined  by  the  nature  of  the  power  on  which  it  is 
founded." 

And  in  Fletcher  vs.  Peck  (6  Cranch  135),  Mr.  Chief  Justice 
Marshall  said : 
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^^  It  may  well  be  doubted  whether  the  nature  of  society  and 
of  government  does  not  prescribe  some  limits  to  the  legislative 
power     *     *     *. 

^*  To  the  legislature  all  legislative  power  is  granted ; 
*  *  *  How  far  the  power  of  giving  the  law  may  involve 
every  other  power,  in  cases  where  the  Constitution  is  silent, 
never  has  been,  and  perhaps  never  can  be,  definitely  stated." 

In  the  argument  of  Daniel  Webster  in  Wilkinson  vs.  Leland 
et  al.  (2  Peters  647),  is  found  the  following  passage : 

'^  Though  there  may  be  no  prohibition  in  the  constitution, 
the  legislature  is  restrained  from  committing  flagrant  acts, 
from  acts  subverting  the  great  principles  of  republican  liberty, 
and  of  the  social  compact ;  such  as  giving  the  property  of  A 
to  B.  Cited  2  Johns.  248 ;  3  Ball.  386 ;  12  Wheaton  303 ;  7 
Johns.  93;  8  Johns.  611." 

And  Mr.  Justice  Story  in  deciding  the  case  said : 

'^  In  a  government  professing  to  regard  the  great  rights  of 
personal  liberty  and  of  property,  and  which  is  required  to  leg- 
islate in  subordination  to  the  general  laws  of  England,  it  would 
not  lightly  be  presumed  that  the  great  principles  of  Magna 
Charta  were  to  be  disregarded,  or  that  the  estates  of  its  sub- 
jects were  liable  to  be  taken  away  without  trial,  without  notice, 
and  without  offence.  Even  if  such  authority  could  be  deemed 
to  have  been  confided  by  the  charter  to  the  General  Assembly 
of  Rhode  Island,  as  an  exercise  of  transcendental  sovereignty 
before  the  Revolution,  it  can  scarcely  be  imagined  that  the 
great  event  could  have  left  the  people  of  that  State  subjected 
to  its  uncontrolled  and  arbitrary  exercise.  That  government 
can  scarcely  be  deemed  to  be  free  where  the  rights  of  property 
are  left  solely  dependent  upon  the  will  of  a  legislative  body, 
without  any  restraint.  The  fundamental  maxims  of  a  free 
government  seem  to  require  that  the  rights  of  personal  liberty 
and  private  property  should  be  held  sacred.  At  least  no  court 
of  justice  in  this  country  would  be  warranted  in  assuming  that 
the  power  to  violate  and  disregard  them — a  power  so  repugnant 
to  the  common  principles  of  justice  and  civil  liberty — lurked 
under  any  general  grant  of  legislative  authority,  or  ought  to 
be  implied  from  any  general  expressions  of  the  will  of  the 
people.  The  people  ought  not  to  be  presumed  to  part  with 
rights  so  vital  to  their  security  and  well  being,  without  very 
strong  and  direct  expressions  of  such  an  intention." 


300      IMPLIED    LIMITATIONS   UPON   LEGISLATIVE   POWER. 

I  believe  the  bar  of  the  United  States  recognize  Mr.  Justice 
Miller  as  the  great  expounder  of  the  Constitution  after  the 
days  of  Marshall. 

In  Loan  Association  vs.  Topeka  (20  Wallace  662)  he  said : 

^'  It  must  be  conceded  that  there  are  such  rights  in  every 
free  government  beyond  the  control  of  the  State.  A  govern- 
ment which  recognized  no  such  rights,  which  held  the  lives,  the 
liberty  and  the  property  of  its  citizens  subject  at'  all  times  to 
the  absolute  disposition  and  unlimited  control  of  even  the 
most  democratic  depository  of  power,  is  after  all  but  a  despot- 
ism    *     *     * 

^J^he  theory  of  our  governments,  State  and  National,  is 
opposed  to  the  deposit  of  unlimited  power  anywhere.  The 
executive,  the  legislative  and  the  judicial  branches  of  these 
governments  are  all  of  limited  and  defined  powers. 

There  are  limitations  on  such  power  which  grow  out  of  the 
essential  nature  of  all  free  governments.  Implied  reserva- 
tions of  individual  rights,  without  which  the  social  compact 
would  not  exist,  and  which  are  respected  by  all  governments 
entitled  to  the  name." 

These  general  remarks  were  in  connection  with  a  judgment 
that  the  exercise  of  the  taxing  power  to  aid  a  private  business 
enterprise  was  in  excess  of  the  power  delegated  to  the  legis- 
lature to  raise  money  by  taxation. 

So  in  the  case  of  the  Regents  of  the  University  of  Maryland 
V8.  Williams  (9  Gill  &  J.  365),  in  holding  that  the  legislature 
had  no  power  to  alter  or  amend  a  corporate  charter  without 
regard  to  the  protection  claimed  under  the  prohibition  of  the 
Federal  Constitution  against  any  impairment  of  the  obligation 
of  a  contract,  C.  J.  Buchanan  said: 

^^  A  fundamental  principle  of  right  and  justice  inherent  in 
the  nature  and  spirit  of  the  social  compact  restrains  and  sets 
bounds  to  the  power  of  legislation,  which  the  legislature  can- 
not pass  without  exceeding  its  rightful  authority.  It  is  that 
principle  which  protects  the  life,  liberty  and  property  of  the 
citizens  from  violation  in  the  unjust  exercise  of  legislative 
power." 

The  early  Connecticut  cases  are  interesting  because  until 
1818  the  State  had  no  constitution  except  such  as  might  be 
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found  in  the  early  charter  granted  by  Charles  II.  Its  courts 
therefore  had  to  consider  the  validity  of  legislative  action 
unhampered  by  any  expressed  restrictions  except  those  con- 
tained in  the  Federal  Constitution. 

In  Goshen  vi,  Stonington  (4  Conn.  209),  it  was  said : 

^^With  those  judges  who  assert  the  omnipotence  of  the 
legislature,  in  all  cases,  where  the  constitution  has  not  inter- 
posed an  explicit  restraint,  I  cannot  agree.  Should  there 
exist,  what  I  know  is  not  only  an  incredible  supposition,  but  a 
most  remote  improbability,  a  case  of  the  direct  infraction  of 
vested  rights,  too  palpable  to  be  questioned,  and,  too  unjust  to 
admit  of  vindication,  I  could  not  avoid  considering  it  as  a  vio- 
lation of  the  social  compact,  and  within  the  control  of  the 
judiciary.  If,  for  example,  a  law  were  made,  without  any 
cause  to  deprive  a  person  of  his  property,  or  to  subject  him  to 
imprisonment ;  who  would  not  question  its  legality,  and  who 
would  aid  in  carrying  it  into  effect?  " 

Again  in  Welch  vs.  Wadsworth  (30  Conn.  155) : 

''  But  the  power  of  the  legislature  in  this  respect  is  not 
unlimited.  They  cannot  entirely  disregard  the  fundamental 
principles  of  the  social  compact.  Those  principles  underly 
all  legislation,  irrespective  of  constitutional  restraints,  and  if 
the  act  in  question  is  a  clear  violation  of  them,  it  is  our  duty 
to  hold  it  abortive  and  void." 

And  in  Wheeler's  Appeal  from  Probate  (45  Conn.  315), 

after  referring  to  the  broad  powers  of  the  legislature  in  that 

State,  which  is  said   to  be  '' unrestricted  in  power  and  as 

omnipotent  in  a  legal  sense  as  the  British  Parliament,"  the 

court  concludes  in  these  words : 

^'  If  then  an  act  of  the  State  legislature  is  not  against 
natural  justice,  or  the  National  Constitution,  and  it  does  not 
appear  affirmatively  and  expressly  that  there  is  some  provision 
in  the  Constitution  forbidding  it,  we  must  hold  it  to  be  intra 
vires  and  valid," 

indicating  that  there  are  certain  undefined  limitations  rest- 
ing on  natural  justice  which  the  courts  will  enforce  when  the 
occasion  arises. 

But,  notwithstanding  the  great  names  invoked  to  support 
this  doctrine,  it  has  been  rejected  by  the  courts  in  this  country 
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with  great  unanimity,  whenever  it  has  been  necessary  to  make 
it  the  real  ground  of  a  decision ;  and  an  examination  of  the 
cases  from  which  the  opinions  just  quoted  are  taken  shows,  that 
if  there  was  really  an  intention  to  assert  that  the  judiciary 
have  power  to  annul  a  statute  because  violative  of  the  princi- 
ples of  natural  justice  and  apart  from  express  constitutional 
restriction,  the  remarks  were  obiter  dicta. 

It  has  been  questioned  whether  Lord  Coke  ever  intended  to 
assert  the  doctrine  as  one  defining  the  constitutional  power  of 
the  judiciary  as  against  the  legislature,  but  it  is  pointed  out 
that  he  rather  meant  to  state  a  rule  for  the  construction 
of  statutes  which  upon  first  reading  might  appear  contrary 
to  common  right  and  common  sense.  All  would  agree  that 
it  is  the  duty  of  the  court  in  applying  a  statute,  to  assume 
that  the  legislature  intended  to  prescribe  rules  of  conduct 
and  action  which  would  be  in  accordance  with  principles  of 
natural  justice  and  the  dictates  of  common  sense,  and  hence 
that  a  judge  should  be  astute  to  find  a  construction  of  the 
words  of  the  statute  which  would  not  do  violence  to  these 
principles.  It  would  appear  that  Lord  Coke  in  later  utter- 
ances gave  this  meaning  to  his  words  in  Bonham's  case.  (See 
notes  to  Paxton's  case,  Quincy's  Rep.  474.      Appendix  I  J). 

This  view  has  the  approval  of  Chancellor  Kent,  who  re- 
marked in  Dash  vs.  Van  Kleeck  (7  Johnson  [N.  Y.]  502) : 

*'  A  statute  is  never  to  be  construed  against  the  plain  and 
obvious  dictates  of  reason.  The  common  law,  says  Lord  Coke 
(8  Co.  118a),  adjudgeth  a  statute  so  far  void;  and  upon  this 
principle  the  Supreme  Court  of  South  Carolina  proceeded, 
when  it  held  (1  Bay  93)  that  the  courts  were  bound  to  give 
such  a  construction  to  a  statute  as  was  consistent  with  justice, 
though  contrary  to  the  letter  of  it." 

This  understanding  of  Coke's  doctrine  is  expressed  in 
People  V8.  Gallagher  (4  Mich.  244),  where,  in  referring  to  the 
great  difficulty  of  defining  with  any  degree  of  certainty  what 
these  natural  rights  are,  it  was  said : 

^'  No  light  can  be  thrown  upon  it  by  an  examination  of  the 
English  authorities.     Parliament  is  omnipotent,  and  although 
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it  may  pass  a  law  in  direct  violation  of  every  right  of  the  sub- 
ject, if  the  language  is  clear  and  incapable  of  construction, 
there  is  no  court  in  the  kingdom  which  has  the  power  to  pro- 
nounce it  void.  The  extent  of  the  power  of  the  courts  is  the 
power  of  construction,  which  they  will  exercise  when  the  law 
is  expressed  in  doubtful  terms,  and  this  is  all  that  is  to  be 
understood  from  the  language  of  Lord  Coke  in  Dr.  Bonham's 
case,  reported  in  the  8  of  Coke  R.  118  a.'' 

Regard  to  this  principle  will  save  courts  from  many  inconsis- 
tencies and  will  secure  an  administration  of  law  tempered  with 
wisdom  and  reason. 

The  South  Carolina  case,  just  referred  to,  is  interesting  and 
instructive.  In  1788  a  statute  had  been  enacted  prohibiting 
the  importation  of  negroes  as  slaves  and  prescribing  their  for- 
feiture and  a  fine  in  case  of  violation.  A  family  from  British 
Honduras  emigrated  to  South  Carolina,  bringing  their  slaves 
with  them,  and  it  was  contended  this  was  an  importation  of 
slaves  prohibited  by  the  statute.  The  Court  held  it  was  not 
within  the  spirit  of  the  law,  which  was  to  put  an  end  to  the 
slave  trade  and  the  importation  of  negroes  by  residents  of  the 
State,  saying : 

^'  It  is  clear  that  statutes  passed  against  the  plain  and  obvious 
principles  of  common  right,  and  common  reason,  are  absolutely 
null  and  void  as  far  as  they  are  calculated  to  operate  against 
those  principles.  In  the  present  instance,  we  have  an  act 
before  us,  which,  were  the  strict  letter  of  it  applied  to  the  case 
of  the  present  claimants,  would  be  evidently  against  common 
reason.  But  we  would  not  do  the  legislature  who  passed  this 
act  so  much  injustice  as  to  sit  here  and  say  that  it  was  their 
intention  to  make  a  forfeiture  of  property  brought  in  here  as 
this  was.  We  are,  therefore,  bound  to  give  such  construction 
to  this  enacting  clause  of  the  Act  of  1788,  as  will  be  consistent 
with  justice  and  the  dictates  of  natural  reason,  though  con- 
trary to  the  strict  letter  of  the  law ;  and  this  construction  is, 
that  the  legislature  never  had  it  in  their  contemplation  to  make 
a  forfeiture  of  the  negroes  in  question,  and  subject  the  parties 
to  so  heavy  a  penalty  for  bringing  slaves  into  the  State,  under 
the  circumstances  and  for  the  purposes,  the  claimants  have 
proved."     (Ham  vs.  McClaws,  1  Bay  [S.  C]  93). 
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A  similar  statute  in  Pennsylvania,  designed  to  prevent  the 
forcible  carrying  of  negroes  from  Pennsylvania  for  sale  in  other 
States,  was  construed  by  the  Supreme  Court  of  Pennsylvania 
in  1795,  and  the  court  recalled  and  applied  the  felicitous 
illustration  of  Sir  William  Blackstone  of  the  Bolognian  Law 
against  shedding  blood  in  the  streets.  In  construing  a 
statute,  the  consequences  and  effects  of  its  construction  must 
be  weighed  by  the  court. 

"  The  more  comprehensive  exposition,  so  warmly  expressed 
on  the  part  of  the  state,  reminds  us  of  the  attempt  under  the 
Bolognian  law  mentioned  by  Puffendorf,  which  enacted,  *  that 
whoever  drew  blood  in  the  streets  should  be  punished  with  the 
utmost  severity,'  that  a  surgeon  who  opened  the  vein  of  a 
person  that  fell  down  in  the  street  with  a  fit,  had  incurred  the 
penalty  of  the  law.  But  after  long  debate^  it  was  held  not  to 
extend  to  the  surgeon.  1  Bl.  Com.  60 !"  (Respublica  vs. 
Richards,  1  Yeates  480). 

The  language  of  Marshall,  Story  and  Chase  and  the  Gon> 
necticut  courts  must  also  be  read  in  the  light  of  the  question 
before  the  court,  and  in  connection  with  other  portions  of  the 
opinions  and  the  judgments  entered.  It  will  then  be  seen  that 
no  extreme  view  of  the  judicial  power  to  revise  legislative 
action  was  maintained. 

In  Calder  vs.  Bull,,  the  question  was,  whether  an  act  of  the 
legislature  of  Connecticut  granting  a  new  trial  in  a  contested 
will  case  violated  any  constitutional  right  of  the  parties  as  an 
ex  post  facto  law.  The  judgment  of  the  court  was  that  such 
a  statute  was  not  unconstitutional.  In  this  case  the  words  ex 
post  facto  first  obtained  an  authoritative  definition,  and  were 
held  not  to  be  equivalent  to  retrospective ;  it  was  held  that 
retrospective  legislation  was  not  necessarily  invalid,  although 
every  statute  should  be  construed  to  be  prospective,  unless  the 
legislative  intent  to  make  it  retrospective  was  clear.  The  lan- 
guage of  Justice  Chase,  when  read  with  the  context,  may  rea- 
sonably be  regarded  as  intended  only  to  assert  the  existence  of 
constitutional  limitations  upon  the  legislative  power.  When 
that  opinion  was  written  the  right  of  the  judiciary  to  enforce 
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even  express  constitutional  limitations  had  not  been  firmly 
established.  The  opinion  does  show  that  Justice  Chase  had  no 
doubt  of  the  principles  which  were  afterwards  established  in 
Marbury  vs.  Madison. 

In  Fletcher  vs.  Peck,  the  question  was  as  to  the  power  of 
the  legislature  to  annul  a  grant  of  land  under  which  title 
had  vested  and  possession  been  taken.  The  court  held  that 
a  grant  is  a  contract  executed,  and  a  statute  purporting  to 
annul  the  grant  was  unconstitutional,  because  it  was  a  law 
impairing  the  obligation  of  a  contract  within  the  meaning  of 
the  express  constitutional  prohibition ;  and  the  language  of 
Marshall  well  may  have  been  intended  only  to  state  the  prin- 
ciples controlling  the  relative  functions  of  the  legislature 
and  judiciary  in  a  constitutional  government.  This  is  not 
inconsistent  with  the  doctrine  that  for  a  definition  of  the  limit- 
ations upon  legislative  power,  reference  must  be  made  to  the 
written  constitution  which  is  the  chart  and  guide  of  the  judi- 
ciary. 

In  Wilkeson  vs.  Leland,  the  question  was  the  validity  of  an 
act  of  the  legislature  of  Rhode  Island,  confirming  the  title  of 
the  grantee  of  an  executrix,  who  had  sold  the  land  of  a  dece- 
dent for  payment  of  debts.  The  validity  of  the  statute  was 
sustained,  and  the  remarks  of  Justice  Story  heretofore  quoted 
were  simply  an  historical  review  of  the  nature  of  constitutional 
government  in  England  as  continued  in  Rhode  Island,  where 
at  the  time  of  that  decision,  in  1829,  there  was  still  no  written 
constitution,  and  the  legislature  was  still  exercising  the  legis- 
lative powers  originally  granted  by  Royal  Charter.  Under 
such  conditions  Justice  Story  was  of  opinion  that  the  funda- 
mental  rights  guaranteed  by  Magna  Charta  were  recognized 
as  continuing  of  force  in  Rhode  Island ;  for  the  power  to  legis- 
late granted  by  Royal  Charter  was  in  accordance  with  the 
laws  of  England ;  but  the  question  of  how  far  the  judicary 
might  annul  a  statute  when  in  derogation  of  these  unwritten 
rights,  did  not  really  arise,  as  the  statute  was  held  to  be  in 
harmony  with  fundamental  principles  of  right. 
20 
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In  the  Connecticut  cases  the  question  was  as  to  the  validity 
of  retrospective  legislation,  particularly  of  legislation  confirm- 
ing a  marriage  which  in  its  inception  was  unlawful,  and  the 
right  of  the  legislature  to  make  a  law  which  might  operate  on 
antecedent  legal  rights,  was  afiirmed.  The  remarks  of  the 
court  upon  the  abstract  proposition  were  therefore  obiter  dicta. 

Having  referred  to  some  of  the  authorities  which  are  relied 
upon  to  sustain  the  right  of  the  judiciary  to  assume  the  pro- 
tection of  the  community  from  unwise  and  oppressive  legisla- 
tion, even  though  no  conflict  be  shown  with  express  constitu- 
tional provision,  it  is  proper  now  to  state  that  the  accepted 
view  of  the  American  courts  is  that  the  judiciary  can  only 
arrest  the  execution  of  a  statute  when  it  conflicts  with  the  pro- 
visions of  the  written  constitution  and  that  the  courts  may  not 
run  a  race  of  opinion  with  the  law-making  power  upon  points 
of  right  reason  and  expediency.  The  possibility  that  the 
legislature  may  enact  unwise  and  unjust  statutes  does  not 
carry  with  it  the  existence  of  a  power  in  the  judiciary  to  declare 
the  unwisdom  and  correct  the  injustice.  The  exercise  of  a 
discretionary  power,  broad  and  comprehensive  enough  to  meet 
the  exigencies  and  wants  of  a  great  nation  must  carry  with  it 
the  power  to  do  both  good  and  evil. 

We  have  noticed  the  remarks  of  Justice  Chase  in  Calder  vs. 

Bull.     In   the  same  case  Mr.  Justice   Iredell  expressed   the 

other  view : 

^'  If,  then,  a  government  composed  of  legislative,  executive 
and  judicial  departments,  were  established  by  a  constitution 
which  imposed  no  limits  on  the  legislative  power,  the  conse- 
quence would  inevitably  be,  that  whatever  the  legislative  power 
cchos  to  enact  would  be  lawfully  enacted,  and  the  judicial 
power  could  never  interpose  to  pronounce  it  void.*' 

In  an  early  case  the  Court  of  Appeals  of  New  York  stated 
the  principles  which  have  been  adopted  and  enforced  in  nearly 
every  State.  We  can  do  no  better  than  to  state  its  conclusions 
in  its  own  words : 

^'  Every  sovereign  State  possesses,  within  itself,  absolute  and 
unlimited  legislative  power.     It  is  true  that,  as  government  is 
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instituted  for  beneficent  purposes  and  to  promote  the  welfare 
of  the  governed,  it  has  no  moral  right  to  enact  a  law  which  is 
plainly  repugnant  to  reason  and  justice.  But  this  principle 
belongs  to  the  science  of  political  ethics,  and  not  that  of  law. 
There  is  no  arbiter,  beyond  the  State  itself,  to  determine  what 
legislation  is  just     *     *     *. 

^^  In  a  perfectly  natural  and  simple  distribution  of  the  gov- 
ernmental powers  it  is  not  within  the  province  of  the  judiciary 
to  pronounce  any  act  of  the  legislature  void.  It  may,  how- 
ever, acquire  this  right  through  an  artificial  distribution  of 
those  powers,  by  means  of  the  organic  law     *     *     *. 

^'  To  determine,  then,  the  extent  of  the  law-making  power, 
we  have  only  to  look  to  the  provisions  of  the  Constitution. 
It  has,  and  can  have,  no  other  limit  than  such  as  is  there 
prescribed;  and  the  doctrine  that  there  exists  in  the 
judiciary  some  vague,  loose  and  undefined  power  to  annul 
a  law,  because,  in  its  judgment,  it  is  *•  contrary  to  natural 
equity  and  justice,'  is  in  conflict  with  the  first  principles  of 
government     *     *     *. 

^^  This  power  of  determining  what  laws  are  expedient  and 
just,  which  must  of  necessity  be  lodged  somewhere,  may  be  as 
safely  reposed  in  the  legislature,  which  returns  its  power  so 
frequently  through  the  elections  into  the  hands  of  the  people, 
as  in  the  judiciary.  The  remedy  for  unjust  legislation,  pro- 
vided it  does  not  conflict  with  the  organic  law,  is  at  the  ballot- 
box  ;  and  I  know  of  no  provision  of  the  constitution  nor 
fundamental  principle  of  government  which  authorizes  the 
minority,  when  defeated  at  the  polls,  upon  an  issue  involving 
the  propriety  of  the  law,  to  appeal  to  the  judiciary  and  invoke 
its  aid  to  reverse  the  decision  of  the  majority  and  nullify  the 
legislative  power     *     *     *. 

'*!  am  opposed  to  the  judiciary  attempting  to  set  bounds  to 
legislative  authority,  or  declaring  a  statute  invalid  upon  any 
fanciful  theory  of  higher  law  or  first  principles  of  natural 
right  outside  of  the  Constitution.  If  the  courts  may  imply 
limitation,  there  is  no  bound  to  implication  except  judicial 
discretion,  which  must  place  the  courts  above  the  legislature 
and  also  the  Constitution  itself.  This  is  hostile  to  the  theory 
of  the  government.  The  Constitution  is  the  only  standard  for 
the  courts  to  determine  the  question  of  statutory  validity." 
(Wynehamer  V9.  The  People,  13  N.  T.  428). 
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This  is  not  the  time  or  place  to  collect  the  mass  of  authority 
which  may  be  found  in  the  Federal  and  State  Reports  in  which 
the  same  doctrine  has  been  applied. 

A  few  general  propositions  may  be  stated  which,  with 
slightly  varying  language,  have  been  announced  in  many 
courts,  and  may  be  confidently  asserted  to  embody  the  accepted 
view  of  the  law. 

The  fact  that  the  action  of  the  legislature  is  unwise,  unjust, 
oppressive,  or  violative  of  the  natural  or  political  rights  of 
their  citizens,  cannot  be  made  the  basis  of  action  by  the  judiciary. 
It  is  no  part  of  the  business  of  courts  to  discuss  the  wisdom 
of  legislation.  However  vicious  in  principle  it  may  be,  it  is 
the  plain  duty  of  the  court  to  enforce  it,  provided  it  is  not  in 
conflict  with  tte  written  constitution.  The  motives  of 
the  legislators,  real  or  supposed,  in  passing  an  act,  are 
not  open  to  judicial  inquiry  or  consideration.  With  these 
the  courts  have  nothing  to  do,  being  beyond  their  prov- 
ince, and  such  considerations  are  to  be  addressed  solely  to 
the  legislature.  The  court  is  not  authorized  to  sit  as  a  council 
of  revision  to  set  aside  or  refuse  assent  to  ill-considered,  unwise, 
or  dangerous  legislation.  Their  only  duty  and  their  only 
power  is  to  scrutinize  the  act  with  reference  to  its  constitution- 
ality, to  discover  what,  if  any,  provision  of  the  constitution  it 
violates.  If  the  legislature  should  pass  a  law  in  plain,  unequivo- 
cal and  explicit  terms,  within  the  general  scope  of  their  consti- 
tutional powers,  there  is  no  authority  under  our  form  of  govern- 
ment to  pronounce  such  an  act  void  merely  because,  in  the 
opinion  of  the  judicial  tribunals,  it  is  contrary  to  principles 
of  natural  justice.  To  admit  this  power  would  be  vesting  in 
the  court  a  latitudinarian  authority  which  would  necessarily 
lead  to  collisions  between  the  legislative  and  judicial  depart- 
ments, dangerous  to  the  well  being  of  society,  and  not  in 
harmony  with  our  theory  of  the  division  of  the  powers  of 
government. 

Courts  cannot  nullify  an  act  of  legislation  on  the  vague 
ground  that  they  think  it  opposed  to  a  general  'Matent  spirit" 
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supposed  to  pervade  or  underlie  the  Constitution.  To  do  so 
would  be  to  arrogate  the  power  of  making  the  Constitution 
what  the  court  may  think  it  ought  to  be,  instead  of  simply 
declaring  what  it  is.  The  exercise  of  such  a  power  would 
make  the  court  sovereign  over  both  Constitution  and  people, 
and  convert  the  government  into  a  judicial  despotism.  Whilst 
legislative  power  can  only  be  exercised  within  the  limits  pre- 
scribed by  the  Constitution,  the  court  is  equally  bound  to  keep 
within  the  sphere  alloted  to  it  by  the  same  instrument.  Judge 
Cooley,  in  speaking  of  limitations  upon  legislative  authority, 
well  says: 

'^  Some  of  these  are  prescribed  by  constitutions,  but  others 
spring  from  the  very  nature  of  free  government.  The  latter 
must  depend  for  their  enforcement  upon  legislative  wisdom, 
discretion  and  conscience." 

The  supremacy  of  the  legislature  within  the  field  of  its 
constitutional  powers  does  not  derogate  from  the  dignity  and 
power  of  the  judiciary  in  its  appointed  work. 

Upon  the  State  legislature  has  been  conferred  the  whole 
law-making  power  of  the  State  except  that  which  has  been 
specially  delegated  to  the  National  Congress.  This  law- 
making power,  however,  must  be  exercised  subject  to  the  limi- 
tations and  prohibitions  of  the  Constitution,  which,  as  a  perma- 
nent and  paramount  law  settled  by  the  deliberate  will  of  the 
people  as  ultimate  sovereign,  curbs  the  will  of  the  temporary 
majority  and  of  the  representatives  selected  to  exercise  the 
law-making  power. 

These  constitutional  restrictions  it  is  the  duty  of  the  judi- 
ciary to  make  effective,  whenever  a  litigant  asserts  a  right  or 
defends  his  action  under  a  statute  passed  in  derogation  of  the 
Constitution ;  but  this  is  not  because  the  judiciary  have  any 
control  over  the  legislative  power,  but  because  the  act  is  for- 
bidden by  the  Constitution,  and  the  Constitution  is  the  para- 
mount law. 

In  England,  under  the  unwritten  constitution.  Parliament 
might  be  regarded  as  the  highest  court.     As  the  House  of 
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Lords  was  the  supreme  court  of  appeal  in  the  course  of  order- 
ly litigation,  an  act  of  Parliament,  both  Lords  and  Commons 
assenting  thereto,  might  avoid  the  effect  of  a  judgment  at  law. 
In  some  of  our  colonies,  even  after  the  Revolution,  the  dis- 
tinction was  not  always  clearly  made  between  the  legislative 
and  judicial  functions.  The  legislature  was  sometimes 
regarded  as  the  court  of  last  resort,  and  in  many  of  the  States 
the  county  courts  exercised  perhaps  as  many  legislative  as 
judicial  functions.  The  distribution  by  constitutional  enact- 
ment of  the  powers  of  government  among  different  departments 
is  a  comparatively  modem  idea.  By  the  de  facto  separation 
of  these  powers  in  the  practical  administration  of  affairs,  Eng- 
land showed  to  theorists  the  advantages  of  entrusting  functions 
of  so  diverse  a  nature  to  separate  bodies.  This  was  made  the 
subject  of  observation  by  Montesquieu  before  the  middle  of  the 
eighteenth  century,  and  the  importance  of  making  certain  pro- 
visions for  it  in  the  organization  of  the  government  was  the 
subject  of  earnest  thought  by  Madison.  (Federalist,  No.  47). 
But  now,  by  most  of  the  State  Constitutions,  the  theoretical 
separation  of  the  legislative  from  the  judicial  functions  is  clear. 
Just  what  is  the  real  line  of  demarcation,  however,  is  not 
always  easy  of  determination.  The  fact  that  the  British  Par- 
liament may  have  repeatedly  enacted  statutes  of  a  given  char- 
acter does  not  prove  that  the  statute  is  legislative  in  character. 
It  is,  however,  in  harmony  with  this  theoretic  separation 
between  the  legislative  and  judicial  function  to  observe  that 
delegation  of  an  express  power  to  one  department  may  be 
equivalent  to  the  prohibition  of  its  exercise  by  another 
department.  (State  vs.  Staten,  46  Tenn.  233.)  As  a  corollary 
to  this,  courts  of  most  conservative  views  have  permitted  inquiry 
into  whether  a  particular  statute  imports  the  exercise  of  the 
legislative  or  the  judicial  functions.  It  is  less  difficult  to 
state  certain  general  propositions  as  to  the  character  of  legis- 
lative and  judicial  act  than  to  draw  with  certainty  the  exact 
line  of  demarcation. 
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It  has  been  well  said  that  it  is  the  province  of  the  legisla- 
ture to  enact ;  of  the  judiciary  to  expound ;  and  of  the  executive 
to  enforce  (Wayman  vs.  Southard,  10  Wheaton  46) ;  and  that  a 
legislature  cannot  declare  what  a  law  was,  but  what  it  shall  be 
(Ogden  V8.  Blackleage,  2  Cranch  272) ;  that  the  elements  of 
judicial  action  as  distinguished  from  legislative  are  that  adverse 
parties  litigate — private  interests  are  involved — evidence  of 
facts  is  to  be  received  and  weighed,  and  the  facts  are  to  be 
found  —  punishments  are  to  be  inflicted — forfeitures  to  be 
enforced ;  that  legislation  may  aifect  rights  incidentally — but 
cannot  pass  directly  upon  any  question  of  controverted  right. 
(Flint  Plank  Road  Co.  vs.  Woodhill,  25  Mich.  99).  The 
precise  boundary  of  this  power  is  a  subject  of  delicate  and 
difiicult  inquiry,  into  which  a  court  will  not  enter  unneces- 
sarily. 

As  illustrating  the  distinction  between  these  powers,  it  has 
been  held  that  after  property  has  vested  in  an  heir  at  law, 
a  statute  changing  the  law  as  to  the  probate  of  testamentary 
writings  under  which  a  will,  invalid  at  the  death  of  the 
ancestor,  could  be  probated,  was  unconstitutional.  It  was 
not  legislative  as  to  precedent  cases,  it  also  violated  the 
constitutional  prohibition  against  taking  property  without  due 
process  of  law.     (Greenough  vs.  Greenough,  11  Pa.  St.  489). 

While  the  legislature  may  not  aifect  vested  rights  by  declar- 
ing that  a  former  statute  has  a  meaning  contrary  to  that  which 
is  plainly  written  in  its  lines,  until  the  judiciary  has  fixed  the 
meaning  of  a  doubtful  law  upon  which  contractual  rights  have 
vested,  it  may  be  explained  by  legislative  enactment;  but 
where  the  construction  is  not  doubtful,  and  particularly  where  it 
has  been  under  judicial  cognizance,  no  subsequent  act,  what- 
ever shape  it  may  take — as  for  example  using  the  words  *'*'  it 
shall  be  construed" — can  affect  or  change  previous  rights 
already  fixed  and  settled.  (Lambertson  vs.  Hogan,  2  Pa.  St. 
25). 

The  reason  for  the  rule  seems  to  be  that  pointed  out  by 
Chief  Justice  Gibson : 
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'^  A  legislative  mandate  to  change  the  settled  interpretation 
of  a  statute,  and  uproot  titles  depending  on  past  adjudications, 
or  a  legislative  direction  to  perform  a  judicial  function  in  a 
particular  way,  would  be  a  direct  violation  of  the  Constitution, 
which  assigns  to  each  organ  of  the  government  its  exclusive 
function  and  a  limited  sphere  of  action.  A  court  could  not  be 
bound  by  a  mandate  to  decide  a  principle  or  a  cause  in  a  par- 
ticular way.  Such  a  mandate  would  be  a  usurpation  of  judi- 
cial power,  and  more  intolerable  in  its  exercise  than  a  legisla- 
tive writ  of  error,  because  the  losing  party  would  be  concluded 
by  it  without  being  heard.*'  (O'Conner  V8,  Warner,  4  W. 
&  S.  227). 

An  interpretation  by  one  legislature  of  a  statute  written  by 
another  legislature  years  before  would  be  an  adjudication  of 
the  private  rights  which  have  arisen  under  it.  A  legislature 
has  no  authority  to  change  the  laws  of  language.  If  given 
language  does  not  express  a  given  meaning,  the  legislature 
may  use  other  language  that  does ;  but  this  will  not  change 
the  meaning  of  the  former  language.  In  the  very  nature  of 
language  that  is  impossible.  (Reiser  vs.  The  William  Tell 
Saving  Fund  Association,  39  Pa.  St.  144.) 

But  while  the  court  may  not  by  expository  legislation 
affect  vested  property  rights,  it  is  well  settled  that  curative  and 
remedial  legislation,  such  as  that  validating  deeds  and  other 
muniments  of  title  defectively  acknowledged  or  recorded,  or 
validating  issues  of  municipal  bonds  when  a  popular  vote  has 
been  informally  taken,  are  proper  exercises  of  the  legislative 
power.     (McMuUen  vs.  Lee  County,  6  Iowa  391.) 

There  is  also  a  large  power  over  the  remedy,  and  the 
legislative  power  has  been  upheld  to  direct  by  special  statute 
the  transfer  of  an  indictment  then  pending  from  one  district  to 
another.     (People  vs.  The  Judge,  17  Cal.  547.) 

So  a  legislature  unfettered  by  constitutional  restrictions 
may  exercise  the  power  of  confiscation. 

In  1782  when  there  was  no  expressed  limitation  upon  the 
legislature  of  Georgia,  a  statute  was  enacted  confiscating  the 
estates  of  persons  guilty  of  treason,  and  this  was  sustained  by 
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the  Supreme  Court  of  the  United  States  as  a  proper  exercise 
of  the  legislative  power.     (Cooper  V8.  Telfair,  4  Dall.  18.) 

Now  the  Federal  Constitution  and  most  of  the  State 
Constitutions  forbid  any  bill  of  attainder,  whereby  corruption  of 
the  heritable  blood  may  be  affected,  but  the  numerous  cases 
arising  during  and  since  the  civil  war  under  the  confiscation 
acts  of  1862  show  a  continued  recognition  of  the  scope  of  the 
legislative  power. 

The  courts  may  not  declare  a  statute  void  because  of  sup- 
posed repugnancy  to  the  pervading  spirit  of  the  Constitution ; 
it  seems,  however^  that  an  act  of  the  legislature  can  be 
declared  void,  though  not  transgressing  the  letter  of  any 
specific  provision,  because  violating  the  spirit  of  the  Constitu- 
tion as  deduced  from  that  which  is  written.  Yet  such  implied 
violation  is  exceptional,  and  must  be  made  to  appear  beyond 
reasonable  doubt.  It  is  illustrated  in  Page  vs.  Allen  (58  Pa. 
St.  338),  when  in  referring  to  the  constitutional  provision  that 
the  executive  power  is  lodged  in  a  Governor,  Thompson  C.  J. 
said: 

^^  It  would  be  manifestly  repugnant  to  these  provisions  of 
the  Constitution  if  an  Act  of  Assembly  should  provide  for  the 
election  of  two  executives  at  the  same  election,  yet  it  would  be 
unconstitutional  only  by  implication,  there  being  no  express 
prohibition  on  the  subject.** 

It  may  be  stated,  as  a  rule,  that  the  limitations  which  are 
enforced  are  those  found  in  the  express  terms  of  the  Constitu- 
tion, or  which  arise  by  necessary  implication  from  that  which 
is  expressed. 

There  is  an  interesting  discussion  of  limitations  to  be 
implied  from  those  which  are  directly  expressed,  in  State  vs, 
Moores  (55  Nebraska  490),  where,  quoting  Von  Hoist,  the 
court  said : 

^^  The  legislative  power  of  the  State  Legislature,  is  un- 
limited as  far  as  no  limits  are  set  to  it  by  the  Federal  or  the 
State  Constitution."  This  does  not  mean,  however,  that  these 
restrictions  must  always  be  expressed  in  explicit  words.     As 
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it  is  generally  admitted  that  the  factors  of  the  Federal  govern- 
ment have  certain  '^  implied  powers,"  so  it  has  never  been  dis- 
puted that  the  State  Legislatures  are  subject  to  ^^  implied 
restrictions/'  that  is,  restrictions  which  must  be  deduced  from 
certain  provisions  of  the  Federal,  or  the  State  Constitution,  or 
that  arise  from  the  political  nature  of  the  Union,  from  the 
genius  of  American  public  institutions.*' 

And  further  quoting  Cooley  on  Constitutional  Limitations, 
the  opinion  proceeds : 

^'  It  does  not  follow,  however,  that  in  every  case  the  courts, 
before  they  can  set  aside  a  law  as  invalid,  must  be  able  to  find 
in  the  Constitution  some  specific  inhibition  which  has  been  dis- 
regarded, or  some  express  command  which  has  been  disobeyed. 
Prohibitions  are  only  important  where  they  are  in  the  nature 
of  exceptions  to  a  general  grant  of  power ;  and  if  the  authority 
to  do  an  act  has  not  been  granted  by  the  sovereign  to  its  rep- 
resentatives, it  cannot  be  necessary  to  prohibit  its  being  done." 

It  may  also  confidently  be  said  that  American  citizens  living 
under  the  protection  of  the  Federal  and  several  State  Constitu- 
tions do  not  need  to  invoke  the  protection  of  any  doctrine  of 
implied  limitations  upon  legislative  power.  There  are  express 
constitutional  provisions  which  can  be  relied  upon  to  protect 
us  in  all  the  fundamental  rights  of  freemen. 

By  the  Federal  Constitution,  the  citizen  is  guaranteed  the 
protection  of  habeas  corpus ;  freedom  from  bill  of  attainder 
and  ex  post  facto  legislation ;  freedom  in  religion  ;  the  right  to 
peaceably  assemble  and  petition  for  a  redress  of  grievances;  to 
bear  arms;  to  be  secure  against  unreasonable  searches  and 
seizures ;  not  to  be  required  to  answer  for  a  capital  or  other 
infamous  crime,  unless  on  the  presentment  or  indictment  of  a 
grand  jury,  and  in  all  criminal  prosecutions  to  enjoy  the  right 
of  a  speedy  and  public  trial  by  an  impartial  jury,  with  safe- 
guards in  the  trial  of  the  presence  of  adverse  witnesses  and 
assistance  of  counsel  for  defence.  These  guarantees,  when 
coupled  with  the  comprehensive  clause  that  a  citizen  shall 
not  be  deprived  of  life,  liberty  and  property  without  due  pro- 
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cess  of  law,  nor  shall  private  property  be  taken  for  public  use 
without  just  compensation,  leave  few  imaginable  cases,  where 
natural  rights  are  not  directly  within  the  protection  of  the 
written  Constitution. 

Similar  guarantees  are  given  to  the  citizen  in  his  relation  to 
the  State  by  the  several  State  Constitutions ;  and  in  many 
States  numerous  express  limitations  upon  the  legislative  power 
protect  the  citizen  in  the  undisturbed  possession  of  property, 
and  the  exercise  of  all  rights  and  privileges,  which  are  regarded 
as  the  inalienable  rights  of  freemen. 

The  courts  never  have  shrunk  from  the  duty  of  sustaining 
these  expressed  constitutional  rights  in  all  their  vigor.  The 
courage  which  induced  John  Marshall  to  say  : 

''  That  this  Court  does  not  usurp  power  is  most  true.  That 
this  Court  dares  not  shrink  from  its  duty  is  not  less  true,'* 

has  been  the  spirit  not  only  of  hi&  successors  in  that  high 
tribunal,  but  of  the  larger  circle,  who  perhaps,  not  in  the  eye 
of  the  nation,  but  each  in  his  own  vicinage,  have  administered 
the  law  without  fear  or  favor;  so  that  the  roll  of  the  American 
judiciary  is  one  which  the  nation  justly  delights  to  honor. 

While  it  may  be  true  as  an  abstraction,  that  there  are  cer- 
tain absolute  rights,  and  the  right  of  property  among  them, 
which  in  all  free  governments  must  of  necessity  be  protected 
from  legislative  interference,  irrespective  of  constitutional 
checks  or  guards;  that  protection  in  the  absence  of  constitu- 
tional limitation  must  be  found  in  legislative  fidelity  and 
adherence  to  the  principle  of  free  institutions.  If  recreant, 
an  appeal  to  the  people  is  the  only  remedy. 

If  it  could  be  conceived  that  a  legislature  should  enact  a 
statute  within  the  general  powers  of  legislation,  not  violating 
any  express  provision  of  the  Constitution,  but  abhorent  to  the 
common  sense  of  all  right-minded  men — there  is  no  immediate 
relief  against  such  a  statute  within  the  Constitution.  Those  who 
come  within  its  operations  are  left  to  the  last  resort  which 
the   Anglo-Saxon   does   not  rashly  permit   himself  even   to 
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contemplate.  Revolution  is  always  at  the  responsibility  of 
those  who  undertake  it.  Failure  of  all  other  remedies,  and 
ultimate  success  alone,  warrant  the  step.  Happily,  the  express 
limitations  of  our  Constitution  would  seem  to  be  an  effectual 
barrier  against  any  legislation,  so  abhorrent  to  common  right 
as  to  arouse  a  sense  of  wrong  inciting  to  this  last  mode  of 
relief. 

The  assumption  of  authority  beyond  that  of  applying  the 
terms  of  the  written  Constitution  to  each  case  as  it  arises, 
would  be  to  place  in  the  hands  of  the  judiciary  power  too 
great  and  loo  undefined  either  for  its  own  security  and  per- 
manency, or  the  protection  of  private  rights.  In  no  case 
should  a  judge  oppose  his  own  opinion  to  the  clear  law  and 
declaration  of  the  legislature  so  long  as  it  acts  within  the 
pale  of  constitutional  competency. 

Courts  of  justice  are  said  in  the  Federalist  to  be  "  the  bul- 
warks of  a  limited  constitution  designed  to  keep  the  legisla- 
ture within  the  limits  assigned  to  their  authority.**  By  apply- 
ing to  legislation  the  tests  of  constitutional  limitations,  it  has 
been  possible  in  our  land  to  realize  the  workings  of  free  rep- 
resentative government  as  stated  by  Guizot. 

"Liberties  are  nothing  until  they  have  become  rights — 
positive  rights  formally  recognized  and  consecrated.  Rights, 
even  when  recognized,  are  nothing  so  long  as  they  are  not  in- 
trenched within  guarantees.  And  lastly,  guarantees  are  noth- 
ing so  long  as  they  are  not  maintained  by  forces  independent 
of  them  in  the  limit  of  their  rights.  Convert  liberties  into 
rights,  surround  rights  by  guarantees,  entrust  the  keeping  of 
these  guarantees  to  forces  capable  of  maintaining  them — such 
are  the  successive  steps  in  the  progress  toward  a  free  govern- 
ment." 

But  to  enlarge  the  functions  of  the  judiciary  into  a  general 
power  of  reviewing  the  work  of  the  law-making  body,  with  no 
certain  guide  except  considerations  of  right,  equity  and  justice, 
as  conceived  by  the  reviewing  court,  deprives  the  community 
of  the  advantages  of  the  division  of  legislative  and  judicial 
functions  between  separate  bodies. 
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We  may  give  our  unqualified  assent  to  the  sentiment  pre- 
sented by  Lafayette  to  the  French  Assembly : 

^'  The  end  of  all  political  association  is  the  preservation  of 
the  natural  and  imprescriptible  rights  of  man,  and  these  rights 
are  liberty,  property,  security  and  resistance  of  oppression/' 

But  the  definition  of  the  rules  whereby  liberty  is  to  be 
enjoyed  by  each  citizen  without  trespassing  upon  the  rights  of 
others,  and  how  property  shall  be  used  so  that  it  be  not 
injurious  to  a  neighbor,  are  matters  which  are  strictly  within 
the  scope  of  the  law-making  power. 

At  common  law,  in  the  absence  of  legislation,  the  maxim 
"  Sic  utere  tuo  ut  alienum  non  Icedas  ** 
may  be  sufiicient  to  enable  a  court  to  guide  a  jury  to  do 
justice  between  citizens;  but  the  ability  of  a  court  and  jury  to 
state  and  apply  the  common  law,  is  not  exclusive  of  the  power 
of  the  law-making  body  to  modify  the  law  or  apply  it  to  the 
changing  conditions  of  a  developing  community. 

The  legitimacy  of  the  laws  must  rest  in  the  will  of  the  law- 
making body. 

In  the  inaugural  address  of  President  Jefferson  is  an  expres- 
sion which  has  been  copied  into  the  Bills  of  Rights,  which  are 
a  part  of  the  constitutions  of  several  states  ; 

''  That  a  frequent  recurrence  to  the  fundamental  principles 
of  civil  government  is  absolutely  necessary  to  preserve  the 
blessings  of  liberty." 

It  should,  therefore,  not  be  forgotten  that  the  powers  of  the 
judiciary,  as  well  of  the  legislature,  have  their  limitations. 

The  real  and  enduring  power  of  the  judiciary  should  not  be 
impaired  by  a  usurpation  of  powers,  the  responsibility  for  the 
exercise  of  which  rests  with  the  legislature.  The  interests  of 
the  public  at  large,  as  well  as  the  rights  of  individual  citizens, 
will  be  best  conserved  by  always  keeping  clearly  in  view 
where  the  responsibility  for  unjust  or  unwise  legislation  rests. 
The  supremacy  of  the  legislature,  so  long  as  its  acts  do  not 
contravene  defined  constitutional  limitations,  does  not  relieve 
it  from  the  obligation  to  legislate  in  conformity  with  those  rules 
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of  truth,  reason  and  justice  which,  according  to  Guizot,  con- 
stitute the  true  law.  The  difference,  betweeu  the  view  which 
is  the  accepted  American  view  and  that  seemingly  announced 
by  Lord  Coke,  is,  that  such  limitations  upon  the  legislative 
power  as  spring  from  natural  justice  and  equity  and  the  prin- 
ciples of  free  government,  must  depend  for  their  enforcement 
upon  legislative  wisdom,  discretion,  and  conscience.  Supre- 
macy of  the  legislature  to  legislate  within  the  limits  of  its 
constitutional  power,  does  not  mean  irresponsibility.  Legis- 
lators are  representatives  and  agents  with  limited  terms  and 
must  answer  to  their  constituents — the  people — for  the  exer- 
cise of  their  delegated  powers.  While  the  power  of  the  legis- 
lature, subject  to  the  expressed  constitutional  limitations,  may 
not  be  questioned  before  judicial  tribunals,  the  propriety  of 
their  acts  may  be  reviewed  on  election  day,  and  the  sovereign 
may  then  correct  every  departure  from  the  all-pervading  spirit 
of  free  institutions.  We  believe  the  judiciary  can  best  accom- 
plish its  appointed  work  by  turning  a  deaf  ear  to  all  arguments 
which  seek  to  impose  upon  it  the  duty  of  revising  the  work  of 
the  legislature,  upon  the  plea  that  natural  right,  justice,  equity, 
and  the  latent  spirit  of  the  Constitution  and  free  government 
may  control.  Admitting  such  considerations  would  impose 
upon  the  courts  a  duty  not  judicial  in  its  nature ;  the  deter- 
mination not  of  what  the  law  is,  but  what  it  should  be. 
Judges  are  not  selected  with  a  view  to  any  such  duty.  I 
do  not  say  that  many  of  them  may  not  in  fact  be  well  fitted  for 
its  performance,  but  they  are  not  chosen  for  it.  The  determi- 
nation of  what  the  law  should  be  under  our  theory  of  govern- 
ment is  for  the  people,  speaking  through  their  appointed  rep- 
resentatives in  legislature  assembled. 

The  conclusion  would  seem  to  be :  the  law-making  power 
has  been  entrusted  solely  to  the  legislature,  and  it  is  not 
responsible  to  any  other  tribunal  for  the  exercise  of  its  discre- 
tion. Through  this  body,  the  people  express  and  make  effect- 
ive their  desires  for  a  change  in  the  law,  and  when  this  is  done  in 
clear  and  unmistakable  language,  the  judiciary  have  no  duty 
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to  pass  upon  the  wisdom  or  expediency  of  the  statute.  To 
assume  such  a  duty  is  a  usurpation  of  power,  and  an  attack 
upon  the  integrity  of  constitutional  government. 

Fellow  members  of  the  American  Bar  Association.  We 
have  all  been  sworn  to  support  the  Constitution  of  the  United 
States  and  the  Constitutions  of  our  several  commonwealths. 
This  Association  is  the  the  representative  body  of  the  bar  of 
the  United  States.  Upon  the  fidelity  of  the  American  bar  to 
sound  views  of  government,  depends  in  great  measure  the 
future  of  republican  government.  In  one  sense,  the  bar 
receives  the  law  from  the  bench,  but  in  a  larger  sense,  the 
law  announced  from  the  bench  is  that  which  the  bench  has 
received  from  the  bar.  In  order,  therefore,  that  the  blessings 
of  liberty  may  be  preserved  for  us  and  those  who  may  come 
after  us,  let  the  bar  at  all  times  clearly  distinguish  between 
the  legislative  and  judicial  functions  ;  let  its  influence  always 
be  exerted  to  perpetuate  the  high  powers  of  the  judiciary  by 
never  encouraging  any  invasion  of  that  field  which  the  Con> 
stitution  has  entrusted  to  the  legislature.  Thus  only  will  our 
government  be  perpetuated  as  '*  a  government  of  laws  and  not 
of  men." 


THE  EVOLUTION  OF  MINING  LAW. 


BY 


CHARLES  J.  HUGHES,  Jr. 

OF  DBNVER,  COLORADO. 

A  body  of  sitbstantive  law,  providing  for,  and  controlling 
the  acquisition  and  enjoyment  ofj  mining  rights  upon  the 
public  domain,  created  by  local  customs  and  regulations  of 
the  miners^  territorial,  state  and  federal  legislation,  and  the 
adjudications  of  the  courts  construing  these  usages,  regu- 
lations and  statutes,  is  designated  generally  as  Ambrican 
Mining  Law. 

At  the  date  of  the  ratification  of  the  treaty  of  Guadalupe 
Hidalgo,  which  was  concluded  February  2,  and  pro- 
claimed July  4,  1848,  there  was  no  general  legislation  of  the 
United  States,  accepted  as,  permitting,  or  regulating  the 
acquisition  by  individuals  of  rights  in  gold  and  silver  mines 
upon  the  public  lands.  Experimental  legislation  had  been 
indulged  in  by  Congress,  but  it  had  not  been  satisfactory  in 
its  results,  and  contemplated  no  such  condition  as  existed  in 
California.  The  discovery  of  gold  there  upon  government 
lands,  and  the  wonderful  emigration  to  that  country,  with  the 
attendant  extended  mining  operations  and  speedy  extraction 
and  conversion  of  immense  gold  values,  made  necessary  definite 
and  authoritative  laws  fixing  the  relative  rights  of  the  hundreds 
of  thousands  of  miners  seeking  and  exploring  these  new  gold 
fields. 

Within  the  fifty  years  which  have  elapsed  since  the  evoca- 
tion of  this  necessity,  there  has  originated,  grown  up,  and  been 
developed  to  a  state  of  substantial  completion,  a  system  of  law 
governing  vast  estates  and  interests  which  has  been  the  subject 
of  frequent,  extended  and  costly  litigations.     This  growth, 
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development  or  evolution  of  fifty  years  equals  the  accomplish- 
ment in  other  branches  of  the  law  of  centuries  of  custom, 
legislation  and  decision.  The  rapidity  of  this  development 
has  been  due  to  the  exigent  demands  foi^  it ;  to  speedy  means 
of  travel  and  communication ;  the  easy  extraction  and  speedy 
dispersion  of  values,  and  resulting  demand  for  instant  deter- 
mination of  titles  and  disputes,  and  largely  to  that  federal 
legislation  which  in  presenting  the  right  of  securing  complete 
title  by  the  claimant,  provided  a  procedure  commanding  the 
assertion  of  adverse  claims  by  all  who  might  question  the 
right  of  the  applicant  and  thereby  prevented  the  further 
slumbering  of  dormant  claims  and  the  deferred  determination 
familiar  under  the  prescriptions  and  limitations  in  other 
branches  of  the  law. 

The  discovery  of  new  gold  fields,  as  always  in  the  history  of 
the  world,  induced  sudden  and  enormous  movement  to  the 
new  territory,  the  tidings  of  whose  wealth  and  the  ease  with 
which  it  might  be  acquired  had  been  rapidly  carried  to  remote 
regions. 

The  mixed  character  of  the  inhabitants  of  this  new  territory, 
gathered  from  all  quarters  of  the  globe,  bringing  with  them 
ideas  of  law  and  right  with  reference  to  mining  peculiar  to 
their  own  sections,  with  freedom  from  interference  by  the 
general  government  owning  the  land  and  having  the  only  title 
to  the  mineral  contained  in  it,  gave  an  opportunity  to  those 
initiating  and  framing  legislation  to  select  from  the  mining 
codes  of  all  the  world  their  best  elements,  so  far  as  applicable 
to  the  peculiar  surroundings  of  the  new  situation,  whilst  the 
strong  sense  of  right  and  independence  with  which  this  strange 
gathering  was  imbued  freed  their  minds  from  the  conventional 
ideas  of  particular  systems  of  law,  broke  the  fetters  of  tradition 
which  would  have  affected  legislation  in  older  and  more 
settled  communities,  left  them  freer  to  act  promptly  and  direct- 
ly and  to  choose  those  regulations  which  they  might  determine 
to  be  best  after  discussion,  as  fairest  to  all,  where  all  were 
recognized  as  equals. 
21 
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Among  the  early  miners  of  California  were  to  be  found  those 
who  came  from  the  western  borders  of  American  civilization, 
from  the  middle  territory,  from  the  seaboard,  from  every  call> 
ing,  avocation  and  profession  of  life,  and  with  the  varied  experi- 
ences, views,  traditions  and  temperaments  of  their  sections, 
and  as  well  miners  from  the  western  coast  of  Mexico,  South 
America  and  Europe.  The  rich  rewards  which  slight  efforts 
had  won  from  the  earth  excited  the  highest  hopes  and  most 
sanguine  expectations.  Everything  yielded  to  an  effort  to 
realize  dreams  of  enormous  wealth  to  be  speedily  acquired. 
The  law,  the  pulpit,  the  counting-house,  the  army,  the  forum, 
the  farm,  the  mine — all  contributed  to  this  inpouring  into  the 
new  territory,  not  that  here  might  be  taken  up  again  the  busi- 
ness laid  aside,  but  that  all  might  engage  in  eager  efforts  to 
speedily  amass  fabulous  fortunes.  With  all  this  variety  of 
origin  and  eagerness  for  the  acquisition  of  wealth,  there  was  a 
general  spirit  of  honesty,  fairness  and  respect  for  law  and 
order,  and  a  desire  that  the  opportunities  which  were  presented 
by  these  new  discoveries  might  be  equitably  distributed  among 
these  new  Argonauts.  Those  familiar  by  participation  with 
these  early  times,  and  those  who  have  made  them  a  stu4y, 
have  repeatedly,  in  vigorous  and  eloquent  phrase,  pronounced 
the  highest  eulogy  upon  the  law-observing  spirit  of  the  general 
mass  of  the  gold-seekers.  They  were  overwhelmingly  Ameri- 
can, with  a  large  endowment  of  the  national  genius  for  organi- 
zation and  state-building. 

The  laws  of  Mexico,  derived  substantially  from  Spain,  con- 
cerning the  exploration  of  mineral  lands  and  acquisition  of 
rights  therein,  ceased  to  exist  in  this  territory  upon  its  acquisi- 
tion by  the  United  States,  and  one  of  the  first  acts  of  Colonel 
Mason,  military  governor,  was  to  declare,  on  the  10th  of  Febu- 
ary,  1848,  immediately  after  the  signing  of  the  treaty  of  peace, 
and  but  a  few  days  after  Marshall's  discovery  of  gold  at 
Coloma,  that  '^  from  and  after  this  date  the  Mexican  laws  and 
customs  now  prevaling  in  California  relative  to  the  denounce- 
ment of  mines  are  hereby  abolished.''     This  proclamation  was 
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accepted  by  the  miners  as  authoritative,  and  fourteen  years 
later  was  by  the  Supreme  Court  of  the  United  States  recognized 
as  a  correct  but  unnecessary  declaration  of  the  law. 

California  remained  under  military  government  until  its 
admission  as  a  state  by  the  act  of  September  9,  1850.  The 
ownership  of  the  mineral  in  the  public  land  was  in  the  United 
States ;  the  taking  of  it  was  a  trespass ;  but  the  failure  of  Con- 
gress to  legislate  with  reference  to  it,  under  the  conditions  sur- 
rounding the  new  and  increasing  population  of  the  gold  fields 
of  California,  led  to  the  creation  of  a  new  mining  system, 
which  disregarded  this  paramount  title  of  the  general  govern- 
ment. Governor  Mason  announced  the  true  situation  in  this 
language : 

"  The  entire  gold  district,  with  few  exceptions  of  grants 
made  some  years  ago  by  the  Mexican  authorities,  is  on  land 
belonging  to  the  United  States.  It  was  a  matter  of  serious 
reflection  with  me  how  I  could  secure  to  the  government  certain 
rents  or  fees  for  the  privilege  of  procuring  this  gold.  But 
upon  considering  the  large  extent  of  the  country,  the  character 
of  the  people  evigaged^  and  the  small,  scattered  force  at  my 
command,  I  am  resolved  not  to  interfere,  hut  to  permit  all  to 
work  freely,*' 

The  government  of  the  miners  was  in  form  a  pure  democracy, 
in  which  all  were  voters,  lawmakers  and  triers  of  causes  by 
right.  The  doctrine  of  delegated  representation  came  much 
later.  The  great  desire  for  wealth — the  auri  sacra  fames — 
worked  upon  natures  as  strong  and  passionate  in  the  early  dis- 
covery and  operation  of  gold  mines  in  California  and  the 
West,  as  at  any  time  in  the  history  of  the  race.  Controversies 
arose,  intrigues  were  set  on  foot,  the  strong  hand  was  lifted  to 
assert,  maintain  or  take  away  rights,  and  there  was  early 
recognition,  by  the  thousands  who  had  been  drawn  thither  by 
these  glowing  prospects  of  great  wealth,  that  law  of  some  kind 
must  control ;  that  rights  and  their  enjoyment  must  be  provid- 
ed for  and  protected,  and  some  authority  raised  up  for  the 
investigation  and  determination  of  disputes.     Slow,  tedious 
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and  expensive  methods  of  acquiring  and  testing  rights  were 
not  in  harmony  with  the  situation  ;  civil  government  did  not 
exist;  the  military  government  was  provisional  and  uncertain; 
federal  legislation  had  not  been  enacted  and  was  in  only  remote 
expectancy;  the  power  of  the  territorial  government  was 
doubtful ;  but  this  adventurous  class  of  our  people  met,  as  their 
kinsmen  and  ancestors  have  always  met,  every  emergency,  with 
good  sense,  promptitude  and  fairness,  and  from  their  action  ' 
resulted  a  set  of  usages  and  regulations  known  as  the  Miners' 
Common  Law,  or  the  Miners'  Law  of  Right,  which  were 
inspired  by  such  a  keen  sense  of  practical  justice  that  they  are 
found,  upon  analysis,  to  contain  the  best  elements  of  the  most 
carefully  formed  mining  codes  of  the  older  world,  and  the  best 
elements  of  the  code  finally  enacted  by  federal  legislation. 
They  were  the  essence  of  common  sense  and  justice,  operating 
in  harmony  with  independence,  enterprise  and  the  necessity 
for  direct  and  speedy  action.  This  system  of  usage  and  regula- 
tion has  been  called  ^'  a  special  kind  of  law — a  sort  of  common 
law  of  the  miners — the  offspring  of  a  nation's  irrepressible 
march — lawless  in  some  senses,  yet  clothed  with  dignity  by  a 
conception  of  the  immense  social  results  mingled  with  the 
fortunes  of  these  bold  investigators."  This  "miners'  law" 
consisted  of  two  elements,  usages  or  customs,  and  direct  formal 
legislation.  Customs  sprang  up  among  the  miners  with  refer- 
ence to  the  rights  in  placers  and  lodes  independent  of  the  adop- 
tion of  rules  and  regulations,  and  were  described  and  character- 
ized in  1867  by  Yale  in  this  language : 

''  These  customs  grew  up  by  self- creation,  and  are  not  the 
subjects  of  invention  or  provision.  They  are  not  the  ancient 
customs  of  the  common  law,  which,  to  have  force,  must  be 
immemorial,  merely  traditional,  and  not  originating  within 
living  memory.  Their  force  is  greater  because  they  are  within 
living  memory,  and  as  no  generation  has  elapsed  since  they 
have  existed,  are  as  ancient  as  circumstances  will  conveniently 
admit." 
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Failing  to  possess  many  of  the  requisites  which  Blackstone 
defines  as  essential  to  a  good  custom  under  the  common  law, 
they  had  the  inherent  force  of  fairness  and  the  overwhelming 
authority  of  universal  acceptance,  and  rested  for  their  vitality 
upon  a  vigorous  and  prompt  support  and  enforcement  hy  the 
miners,  who  esteemed  them,  not  for  their  antiquity,  hut  their 
aptness.  In  addition  there  were  the  specific,  conscious  and 
declared  regulations  of  the  miners  in  their  mining  districts. 
These  were  adopted  at  meetings  of  all  the  miners,  who  selected 
a  president  to  preside  over  their  deliherations,  and  a  secretary 
to  make  a  record.  The  main  objects  of  these  rules  and  regu- 
lations, to  which  all  other  provisions  were  incidental,  being  to 
ascertain  the  boundaries  of  the  district ;  prescribe  the  size  or 
extent  of  the  mining  claims ;  require  the  marking  upon  the 
grounds  of  the  limits  of  the  claims ;  to  compel  recording  with 
the  district  recorder ;  to  prescribe  the  amount  and  character  of 
work  which  should  be  done ;  and  length  of  time  that  work  or 
actual  occupation  might  be  intermitted  without  forfeiture  of 
the  claim ;  the  circumstances  under  which  the  claim  would 
be  deemed  to  have  been  abandoned  and  opened  for  occupation 
or  location  by  new  claimants.  General  principles,  of  universal 
acceptance,  prevailed  in  all  the  districts,  and  were  the  basis  of 
this  local  legislation,  producing  a  general  uniformity,  with 
differences  in  details,  depending  upon  the  peculiarity  of  location 
and  the  origin  of  the  inhabitants  of  the  several  districts. 

Did  these  miners  initiate  or  create  their  regulations  some- 
thing after  the  fashion  ascribed  to  the  makers  of  our  own 
Federal  Constitution  by  Mr.  Gladstone?  Or  did  they  but 
consciously  adopt  and  here  put  in  force  known  mining  regu- 
lations of  other  countries,  of  which  they  were  informed  by 
tradition  or  reading,  or  by  the  knowledge  of  the  inhabitants 
of  these  different  lands  who  congregated  in  this  new  world  ? 
This  is  a  subject  of  dispute.  Those  who  adopt  the  views  of 
Rousseau  find  here  an  illustration  of  the  civil  compact ; 
others,  the  reproduction  of  laws  derived  intentionally  from 
older  states ;  others,  the  application  of  the  organizing  faculty 
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of  the  American  people  to  the  circumstances  of  their  new 
situation.  Upon  the  one  hand  it  is  asserted  most  vigorously 
by  those  familiar  through  participation  in  the  work,  ^*  that  the 
large  emigration  of  young  men  who  rushed  to  this  modem 
Ophir,  found  no  laws  governing  the  possession  and  occupation 
of  mines  but  the  common  law  of  right,  which  Americans 
alone  are  educated  to  administer ;  that  they  were  forced  by 
the  very  necessity  of  the  case  to  make  laws  for  themselves." 

Again,  it  is  asserted  that  the  mining  code,  as  far  as  it  can  be 
traced,  has  sprung  from  the  customs  and  usages  of  the  miners, 
with  rare  applications  of  common  law  principles  by  the  courts 
to  vary  them  ;  or  that  the  origin  of  the  rules  and  customs  of 
the  miners  is  immediately  recognized  by  those  familiar  with 
Mexican  ordinances  and  continental  mining  codes,  and  with 
the  regulations  of  the  Stannary  convocations  among  the  tin 
bounders  of  Devon  and  Cornwall  in  England,  and  the  High 
Peak  regulations  of  the  lead  mines  in  the  county  of  Derby ; 
finally,  that  all  these  regulations  are  founded  in  nature,  based 
upon  equitable  principles,  comprehensive  and  simple,  have  a 
common  origin,  and  are  matured  by  practice.  Halleck 
expresses  the  opinion  that  in  the  main  the  miners  adopted,  as 
best  suited  to  their  wants,  the  principles  of  the  mining  laws 
of  Mexico  and  Spain,  by  which  the  right  of  property  in  mines 
is  made  to  depend  upon  discovery  and  development;  and  that 
discovery  is  made  the  source  of  title,  development  or  working 
the  condition  of  its  continuance;  and  that  these  two  principles 
constitute  the  basis  of  all  their  local  laws  and  regulations. 
The  merit  of  adoption,  the  power  of  perceiving  their  appro- 
priateness, and  willingness  to  enforce  them,  whatever  the 
source  or  suggestion,  or  origin,  belongs  to  the  men  who  made 
these  laws.  At  first  they  constituted  all  the  law  there  was 
upon  the  subject ;  and  we  have  here  a  modern  instance  of  an 
original  congregation  of  the  people  creating  the  law  required 
by  their  necessities,  upon  the  assumption  that  the  right  to 
legislate  was  inherent  in  the  people  themselves.  They  pro- 
ceeded upon  the  theory  that  the  public  domain  belonged  to 
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the  people ;  that  the  mineral  therein  was  the  subject  of  free 
private  acquisition,  as  a  reward  for  discovery  and  occupation, 
and  thus  defied  in  effect  the  settled  traditions  and  laws  of 
other  countries,  and  the  right  of  the  United  States  as  a  gov- 
ernment to  the  mineral  contained  in  its  lands.  The  forms 
adopted,  the  methods  of  operation,  the  ideas  of  right,  the 
machinery  of  justice  selected  by  these  miners  in  their  primi- 
tive, inartificial  but  direct  and  expressive  resolutions,  present 
to  the  student  of  jurisprudence  and  of  its  originals,  instructive 
objects  of  investigation,  since  they  contain  the  history  of  the 
formation  and  growth  of  a  living  system  of  law. 

As  illustrative  of  these  regulations,  and  giving  indicia  of 
their  general  character,  I  present  the  substance  of  a  few  of 
them. 

In  the  Drytown  mining  district,  Amador  County,  Cali- 
fornia, in  regulations  adopted  June,  1851,  after  the  selection 
of  a  president,  vice-president  and  secretary,  a  committee  of 
three  were  appointed  to  prepare  resolutions  for  the  considera- 
tion of  the  meeting,  it  is  provided : 

^'  Mesolvedy  first,  That  rules  and  regulations  for  the  security, 
peace  and  harmony  of  the  miners  who  are  now  or  who  may  be 
hereafter  engaged  in  prospecting  and  working  quartz  mines, 
are  positively  necessary. 

^^  Resolved,  second.  That  in  compliance  with  that  necessity 
we  do  hereby  ordain  and  establish  the  following  rules  and 
regulations  for  the  government  of  the  district : 

^^  That  the  size  of  a  claim  in  quartz  veins  shall  be  two  hun- 
dred and  forty  feet  in  length  of  the  vein,  without  regard  to  the 
width,  to  the  discoverer  or  company,  and  one  hundred  and 
twenty  feet  in  addition  thereto  for  each  member  of  the  com- 
pany that  shall  now  or  may  be  hereafter  organized. 

^^  That  no  claims  shall  be  considered  good  and  valid  unless 
the  same  shall  have  been  staked  off*  in  conformity  with  the 
provisions  of  resolution  third,  and  written  notice  of  the  size  of 
the  claim  and  number  of  men  in  the  company  posted  upon  a 
tree  or  stake  at  each  end  of  the  claim. 
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'^  That  the  size  of  the  claim,  the  number  of  men  composing 
the  company  that  holds  the  claim,  together  with  a  brief  descrip- 
tion of  the  location  of  the  same,  so  that  it  may  be  identified, 
shall,  within  ten  days  after  the  claim  is  made,  be  filed  in  the 
office  of  the  justice  of  the  peace  in  whose  district  the  same  may 
be  located.  And  all  persons  holding  such  claims  shall  file 
the  same  within  ten  days  from  this  meeting. 

^^  And  all  persons  hereafter  making  claims  (within  ten  days 
after  the  claims  are  located),  or  otherwise  such  claims  shall  be 
forfeited." 

That  ^'  whenever  a  claim  has  been  abandoned  and  such  can 
be  clearly  proven  before  the  justice  of  the  peace  where  such 
file  was  made,  said  claim  shall  be  forfeited  to  the  person  or 
persons  establishing  such  proof.'* 

'^  That  these  rules,  regulations  and  proceedings  be  signed 
by  the  president  and  secretary  of  this  meeting  and  filed  in  the 
justice's  office  at  Drytown.'* 

In  the  Mariposa  County  resolutions,  adopted  on  the  25th 
of  June,  1851,  it  is  resolved  in  these  words  : 

^'  Whereas,  We  deem  the  protection  of  the  quartz  mining 
interest  in  the  county  of  Mariposa  essential  to  the  peace  of 
said  county ;  and,  whereas,  certain  definite  and  fixed  rules  are 
requisite  to  protect  said  interest  and  the  maintenance  of  the 
peace  and  harmony  of  the  county;  therefore,  resolved,'*  etc. 

And  in  conclusion : 

^'  Resolved,  That  for  the  full  and  faithful  maintenance  of 
these  rules  and  regulations  in  our  country  of  Mariposa,  we 
sacredly  pledge  our  honors  and  our  lives/' 

In  the  regulations  of  Rich  Gulch,  Butte  county,  adopted 
on  May  22,  1852,  it  is  provided : 

^^  That  all  disputes  in  regard  to  quartz  claims  shall  be 
settled  by  three  disinterested  men,  one  to  be  chosen  by  each 
party  and  the  third  by  the  two  chosen,  who  shall  be  governed 
in  their  decision  by  the  laws  of  this  district ;  and,  if  it  be 
desired  by  a  party  or  parties,  said  arbitrators  shall  summon  a 
jury,  who  shall  decide  the  case,  as  before  mentioned,  under 
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the  direction  of  the  arbitrators  and  subject  to  an  appeal  to  a 
general  meeting  of  the  miners." 

'^  That  all  gulch,  ravine  and  coyate  diggings  can  be  held 
during  the  dry  season  by  recording  the  same  until  there  is 
sufficient  water  to  work  the  same. 

'^  That  no  person  shall  be  entitled  to  more  than  one  claim  in 
gulch,  ravine  or  coyate  diggings  unless  by  purchase  or  inherit- 
ance. 

'^  That  the  discoverer  of  any  and  all  kinds  of  diggings  shall 
be  entitled  to  one  extra  claim." 

In  Upper  Yuba  mining  district,  Yuba  county,  California, 
there  were  regulations  concerning  the  size  of  claims  and  the 
method  of  determining  disputes,  and,  among  others,  these, 
which  are  representative  in  their  character : 

^'  Resolved^  That  all  disputes  in  relation  to  miners*  claims 
shall,  on  application  by  either  party  to  the  dispute,  be  settled 
by  arbitration  or  reference,  in  the  following  manner,  to-wit  : 
The  party  aggrieved,  or  plaintiffs,  shall  give  the  other  party 
twenty-four  hours*  notice.  After  the  expiration  of  notice,  both 
the  parties  shall  choose  two  persons  on  each  side,  and  then  the 
persons  thus  chosen  shall  chose  another,  making  five  arbiters 
or  referees.  These  five  persons  shall  proceed  to  investigate  the 
matter  in  dispute  by  hearing  such  witnesses  of  facts  as  can  be 
of  any  benefit  to  either  side  of  the  question.  The  decision  to 
be  by  the  majority.  At  the  request  of  either  party,  the  arbiters 
and  witnesses  may  be  sworn  by  a  justice  of  the  peace.  In 
case  the  defendant  shall  neglect  or  refuse  to  choose  two 
arbiters,  within  twelve  hours  after  the  expiration  of  the  first 
notice,  they  shall  be  defaulted.  In  case  of  an  arbitration  an 
appeal  can  be  had  to  the  county  court. 

'^  That  no  company  shall  monopolize  a  stream  of  water  for 
speculation  or  unnecessarily  use  it  to  the  injury  of  others.** 

Among  the  provisions  contained  in  the  Illinois  mining 
district.  Summit  county,  Colorado,  are  these  : 

^'  In  case  of  dispute  it  shall  be  the  duties  of  the  president  or 
secretary  to  summon  jurors,  of  which  there  shall  be  nine,  and 


330         THE  EVOLUTION  OF  MINING  LAW. 

each  contestant  shall  have  the  right  to  strike  off  one  alternate- 
ly until  but  three  are  left,  who  shall  hear  all  evidence  and 
render  their  verdict  accordingly,  which  decision  shall  be 
final. 

'^  No  miner  shall  be  entitled  to  a  vote  in  this  district  unless 
he  or  they  hold  claims  within  the  limits  of  this  district/* 

Among  similar  regulations  in  Virginia  mining  district, 
Clear  Creek  county,  Colorado,  it  is  provided  that : 

'^  All  persons  holding  lode  claims  shall  work  them  every  ten 
days  or  get  the  same  recorded. 

'^  Any  person  or  company  may  conduct  water  or  tailings 
from  a  sluice  or  tom  across  other  claims,  so  it  be  done  without 
injury  or  damage  to  such  claims. 

'^  The  right  to  vote  upon  matters  relating  to  mining  interests 
in  this  district  shall  belong  exclusively  to  miners  residing  or 
mining  in  said  district. 

'^  Every  dispute  or  difiiculty  respecting  claims  or  boundaries, 
not  settled  by  the  parties  themselves,  shall  be  decided  by  a 
jury  of  miners,  consisting  of  six  or  more,  but  an  appeal  may 
be  taken  from  their  decision  to  the  miners'  court  of  this 
district,  and  the  decision  of  the  miners  shall  be  final.'* 

In  these  examples,  which  might  be  indefinitely  multiplied, 
selected  from  the  hundreds  of  records  of  mining  regulations  in 
the  numerous  districts  of  the  Rocky  Mountain  and  Pacific 
region,  it  will  be  observed  that  the  essential  principles 
recognized,  and  in  more  or  less  artificial  form  recorded,  are  the 
merit  of  discovery  with  privileges  attached ;  necessity  for  pos- 
sesssion  and  the  reinforcement  of  this  most  precarious  of  titles 
by  work  and  as  an  evidence  of  good  faith ;  preventing  the 
unproductive  retention  of  that  which  was  originally  open  to  the 
general  public ;  requirements  for  marking  the  claim  so  that  all 
may  be  advised  of  what  the  first  claimants  assert  to  be  their 
own,  thus  advising  later  comers  and  preventing  needless  conflict 
and  claims  for  fraudulent  purposes ;  a  record,  so  that  there  may 
be  preserved  durable  and  public  evidence  of  title  and  boundar- 
ies, since  stakes  themselves  might  be  moved ;  provision  for  the 
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time  within  which  operations  should  be  begun  ;  the  evidence  of 
ownership  and  retention  by  right,  by  occupation,  or  limited 
absence,  during  which  the  tools  were  required  to  be  left  upon 
the  claim ;  the  size  of  the  claim,  so  that  there  might  be  an 
equitable  distribution  of  opportunities  among  the  members  of 
the  community ;  the  acts  which  should  constitute  an  abandon- 
ment ;  means  for  speedy  trials  of  disputes ;  appeals  from  these 
rude  tribunals  to  the  body  of  the  miners  assembled  en  masse ; 
the  assertion  of  the  right  of  the  people  to  mine  without  paying 
compensation  to  the  general  government,  so  frequently  dis- 
cussed in  early  days  as  the  doctrine  of  **free  mining";  the 
right  to  modify,  from  time  to  time,  the  regulations  adopted ; 
a  variety  of  methods  of  trial,  from  that  by  a  judge,  arbitrators, 
jury,  to  the  entire  body  of  the  miners. 

These  miners  acted  upon  the  further  theory  that  whenever 
that  which  was  claimed  to  be  a  wrong  had  been  inflicted,  and 
they  had  not  provided  a  remedy  or  created  a  tribunal  with 
jurisdiction  to  try  it,  they  were  invested  with  a  reserved  power 
to  remedy  this  defect  by  either  trying  the  controversy  directly, 
or  by  the  creation  of  a  court  of  original  or  appellate  jurisdic- 
tion for  that  purpose.  They  made  good,  in  the  administration 
of  their  system  of  laws,  the  boast  of  the  common  law  that  there 
is  no  wrong  without  a  remedy.  If  the  remedy  were  wanting, 
if  precedents  did  not  exist,  if  the  wrong  had  not  been  antici- 
pated and  legislated  against,  if  it  violated  rules  of  right  and 
honor,  they  claimed  and  exercised  the  power  to  provide  a  tribu- 
nal with  ample  jurisdiction  and  full  support,  whose  decrees  the 
body  of  the  miners  were  pledged  to  put  into  speedy  and  abso- 
lute execution.  In  theory  and  operation,  however  simple  and 
rude,  a  more  comprehensive  and  perfect  system  of  law  has 
seldom  been  announced.  It  could  only  have  originated,  have 
existed  and  been  enforced  under  the  peculiar  circumstances 
surrounding  the  miners  in  these  early  days.  The  love  of  law 
and  order,  a  respect  for  right,  a  belief  that  a  solemn  duty 
rested  upon  every  miner  to  devote  his  time,  although  it  meant 
large  pecuniary  loss,  to  the  restitution  of  rights  and  the  punish- 
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ment  of  offenses,  everywhere  prevailed  and  in  singular  form, 
as  evidenced  by  the  proceedings  of  the  miners'  meetings  in 
many  instances  and  districts  of  which  the  proceedings  of  two 
districts  are  instructive  examples. 

In  the  Weaverville  mining  district,  Trinity  County,  Cali- 
fornia, on  July  7,  1853,  the  miners  of  the  district  met  en 
masse,  for  the  purpose  of  finally  settling  the  claims  to  the 
water  of  West  Weaver,  which,  it  is  alleged,  had  been  con- 
ducted to  those  "  diggings  *'  by  two  races  known  as  Dr.  Ware's 
and  Fiddler's,  but  then  claimed  by  the  miners  of  West  Weaver. 
The  meeting  selected  a  president  and  secretary.  One  of  the 
miners  arose  and,  in  the  language  of  the  record,  ''  Stated  in  a 
concise  and  short  address  the  object  of  the  meeting,  giving  the 
history  of  the  above  races,  the  cause  of  their  origin,  and  con- 
cluded with  an  expose  of  the  law  on  the  subject.''  After  some 
desultory  remarks,  it  is  announced  that  a  certain  preamble  and 
resolution  were  adopted  by  a  seven-eighths  vote ;  among  other 
things  it  recited : 

"Whereas,  Some  malicious  persons  residing  on  West 
Weaver  have,  without  cause  or  provocation,  committed  a 
wanton  destruction  of  property  in  the  burning  of  Dr.  Ware's 
reservoir  on  West  Weaver,  and  cut  and  otherwise  injured  the 
race  known  as  Dr.  Ware's  race,  which,  in  part,  supplies  water 
for  the  diggings  on  McKenzie's  gulch  and  its  tributaries,  to 
the  serious  injury  of  not  only  Dr.  Ware,  but  also  the  miners 
working  on  said  gulches,  and 

"  Whereas,  It  becomes  us  as  Americans  and  good  citizens 
to  protect  one  another  in  our  rights  and  privileges,  therefore, 
be  it 

"  Resolved^  That  we,  the  miners  of  Weaver,  assembled  en 
masse,  do  hereby  repudiate  and  frown  upon  any  and  every 
such  spirit  of  agrarianism  as  has  so  lately  manifested  itself  in 
the  burning  of  the  reservoir  and  cutting  of  Dr.  Ware's  race, 
and  will  protect  all  persons  in  their  respective  rights  and 
privileges,  as  guaranteed  to  them  'by  the  constitution  of  the 
state  as  well  as  that  of  the  United  States. 
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"  Resolved,  That  we  will  assist  Dr.  Ware  in  the  repair  of 
his  race,  and  do  hereby  constitute  a  committee  of  the  whole 
and  pledge  ourselves  to  see  the  provisions  of  this  meeting 
complied  with." 

And  on  the  9th  of  August,  at  Johnson's  old  house  at  Sid- 
ney Flat,  a  meeting  of  miners  was  held  : 

^^  The  object  of  the  meeting  was  to  investigate  the  existing 
difficulties  between  Dr.  Ware  and  a  mob  of  miners  on  West 
Weaver,  who,  without  any  apparent  cause  and  in  violation  of 
all  laws  of  the  country  and  of  honor,  have  destroyed  his 
property  with  that  of  other  individuals,  and  as  we  are  credita- 
bly informed  are  now  holding  water  by  force  of  arms  that  is 
justly  the  property  of  Ware  and  others." 

The  record  proceeds : 

"  Dr.  Ware  explained  the  object  of  the  meeting  in  a  few 
pertinent  remarks.  In  this  dilemma  Dr.  Ware  calls  upon  his 
fellow  miners  to  assist  him  in  defending  his  rights,  agree- 
able to  the  old  miners'  law ;  they  said  that  this  was  a  serious 
affair,  but  that  they  were  willing  to  defend  the  old  and  estab- 
lished miners'  laws  and  the  right. 

"Mr.  Miller  then  moved  that  a  committee  of  five  be 
appointed  to  investigate  the  nature  of  the  grievances  and 
examine  the  law  on  the  subject  and  report  to  an  adjourned 
meeting  at  one  o'clock.     Motion  carried  unanimously." 

At  one  o'clock  they  met  and  the  committee  reported  as 
follows : 

"  Having  thoroughly  investigated  the  laws  and  customs  of 
the  miners  of  Weaver,  we  fully  concur  in  the  opinion  that  Dr. 
Ware  is  fully  entitled  to  all  the  water  in  West  Weaver,  except 
four  tomheads,  which  is  allowed  for  the  bed  of  the  stream ; 
also,  that  the  burning  of  his  reservoir  and  the  destruction  of 
his  dam  and  other  property  and  the  taking  of  his  water  from 
his  race  by  force  of  arms,  are  malicious  acts  and  should  not 
be  submitted  to  by  those  who  are  in  favor  of  law  and  order. 

"  On  motion,  it  was  resolved  that  we  assist  Dr.  Ware  in 
turning  the  water  into  his  race,  and  that  we  sustain  him  to  the 
last  extremity  in  keeping  it  in  the  race. 
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"  On  motion,  meeting  then  adjourned  for  the  purpose  of 
carrying  this  resolution  into  effect** 

No  one  can  doubt  that  right  was  vindicated,  and  the  laws  of 
right  and  honor  maintained  by  this  adjourned  meeting  of  the 
miners. 

Forfeitures  for  failure  to  work  were  strictly  enforced,  with 
generous  allowance  for  illness  and  poverty.  This  is  an  illus- 
tration of  regulations  upon  that  subject : 

^^  A  notice  stating  the  date  of  posting  and  the  name  of  the 
claimant  thereof  posted  in  a  conspicuous  part  of  the  claim 
shall  be  considered  sufficient  to  hold  such  claim  for  the  space 
of  three  days  from  the  date  of  posting  thereof;  after  the  expir- 
ation of  the  said  time,  if  no  work  shall  have  been  done  upon 
the  same,  it  shall  be  considered  as  forfeited,  and  renewal  of 
such  notice  at  said  expiration  shall  in  no  case  be  allowed  to 
hold  possession." 

'*  The  tools  upon  a  claim  shall  be  considered  sufficient  to 
retain  possession  for  the  space  of  three  days  after  cessation  of 
work,  provided  that  such  cessation  be  not  caused  by  sickness ; 
in  such  case  the  claim  shall  not  be  considered  as  forfeited  until 
the  recovery  of  said  claimant/' 

While  some  districts  only  sought  to  regulate  matters  per- 
taining directly  to  mining  claims,  in  others  the  regulations 
extended  to  other  matters,  and  among  those  adopted  by  a 
miners'  meeting  on  July  7,  1861,  at  the  cabin  of  I.  A.  Clark, 
in  Jackson  District  are  these : 

^^No  post  house  nor  tent  shall  be  allowed  to  stand  in  this 
district  that  deals  and  traffics  in  spirituous  liquors. 

'^  Fraud  shall  vitiate  any  contract  wherever  it  makes  its 
appearance. 

*' Any  person  convicted  of  perjury  shall  receive  25  lashes 
upon  the  bare  back,  and  the  sheriff  shall  perform  said  duty. 

^'  One  partner  of  any  company  shall  not  have  the  power  to 
sell  any  claim  in  the  absence  of  the  company  without  he  shall 
have  power  of  attorney  or  a  written  agency." 
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The  exposed  condition  of  property,  the  necessity  for  constant 
attention  upon  mining,  gave  remarkable  opportunities  for 
theft.  But  it  is  asserted  that  in  no  community  was  its  perpetra- 
tion so  infrequent,  and  this  is  attributed  to  the  honesty  of  the 
population ;  but  it  may  have  been  somewhat  due  to  the  swift 
and  terrible  punishments  which  followed  the  commission  of 
crimes  of  this  character.  In  ^^  Canion "  Mining  District, 
Clear  Creek  County,  Colorado,  as  illustrative  of  the  regula- 
tions adopted  throughout  the  entire  mining  region  upon  this 
subject,  there  is  this  provision  : 

^^  If  any  person  or  persons  be  guilty  of  stealing  they  shall 
be  taken  before  the  justice  of  said  district  and  be  tried  for 
their  guilt,  and  if  said  person  or  persons  be  found  guilty  they 
shall  be  punished;  if  the  theft  exceeds  one  hundred  dollars  he 
or  they  shall  be  hanged  by  the  neck  until  they  are  dead,  and 
if  the  theft  be  less  he  or  they  shall  receive  not  less  than  five 
lashes  or  more  than  forty-five  lashes." 

Amidst  this  exemplification  of  common  sense  and  fairness, 
however,  fallible  human  nature  disclosed  its  weakness,  in 
legislation,  common  in  the  beginning  to  many  of  the  districts, 
which  provided  for  the  absolute  exclusion  of  lawyers  from  the 
practice  of  their  profession.  The  miners  seem  to  have  shared 
the  prejudice  and  mistaken  notions  frequent  everywhere,  and 
which  are  said  by  historians  to  have  been  entertained  by  the 
early  Spanish  explorers,  when  they  vigorously  objected  to 
lawyers  accompanying  them  to  the  new  world.  Balboa  is 
said  to  have  written  to  the  king  of  Spain,  before  starting  out : 

*'  One  thing  I  supplicate  your  majesty :  that  you  will  give 
orders,  under  a  great  penalty,  that  no  bachelors  of  law 
should  be  allowed  to  come  here ;  for  not  only  are  they  bad 
themselves,  but  they  also  make  and  contrive  a  thousand 
iniquities.'' 

Illustrative  of  the  regulations  upon  this  subject  are  those  in 
the  Sugar  Loaf  District. 

"No  practicing  lawyer  or  any  other  person  having  been 
admitted  as  such  in  any  state  or  territory,  shall  be  permitted 
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to  appear  in  any  cause  pending  in  this  district  as  attorney  or 
agent  of  any  person  except  he  himself  is  a  legal  party  to  said 
suit  and  if  any  lawyer  should  be  a  legal  party  to  any  suit,  the 
opposite  party  may  also  employ  counsel  in  his  case  if  he 
chooses  so  to  do,  but  in  all  other  cases  lawyers  shall  not  be 
admitted/' 

In  Union  District  a  more  rigorous  exclusion  and  drastic 
remedy  was  provided  by  this  resolution  : 

'^  That  no  lawyer  shall  be  permitted  to  practice  law  in  any 
court  in  the  district,  under  a  penalty  of  not  more  than  fifty 
nor  less  than  twenty  lashes,  and  be  forever  banished  from  the 
district." 

These  errors  of  judgment,  however,  inevitably  by  experience 
righted  themselves,  and  led  these  pioneers  in  legislation  to  a 
recognition  of  that  which  had  been  forced  upon  their  prede- 
cessors in  legislation  everywhere,  that  the  lawyer  is  essential 
to  a  due  ascertainment  of  human  rights  and  a  fair  administra- 
tion of  justice.  Among  the  men  who  handled  the  pick  and 
rocker  in  these  early  days  were  some  of  the  ablest  lawyers  of 
America,  men  who  afterwards  shed  luster  upon  the  bench  of 
the  highest  state  and  federal  courts,  and  at  bars  where  they 
met  the  ablest  trained  intellects  of  the  land. 

This  system  of  miners*  common  law  continued,  uninterfered 
with  by  federal  legislation,  until  February,  1866. 

In  1851  Stephen  J.  Field,  later  chief  justice  of  California 
and  justice  of  the  Supreme  Court  of  the  United  States,  one  of 
the  master  intellects  of  the  American  judiciary,  familiar  with 
every  phase  of  mining  in  the  earliest  days,  as  well  as  of  its 
later  development,  introduced  into  the  California  legislature, 
as  a  section  of  the  civil  code,  this  clause : 

^^  In  actions  respecting  mining  claims,  proof  shall  be  admit- 
ted of  the  customs,  usages  or  regulations  established  and  in 
force  at  the  bar  of  diggings  embracing  such  claims,  and  such 
customs,  usages,  or  regulations,  when  not  in  conflict  with  the 
Constitution  and  laws  of  this  state,  shall  govern  the  decision 
of  the  action."     This  was  the  first  statute  to  take  notice  of 
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and  to  recognize  these  usages  and  regulations,  and  it  not  only 
recognized  them,  but  adopted  them  as  a  part  of  the  law  of' 
California.  At  first  it  was  contended,  and  was  held  for  some 
time  by  the  Supreme  Court  of  California,  that  the  state  of 
California,  as  a  sovereign  state,  succeeded  to  the  sovereign 
rights  which  would  have  been  possessed  under  the  common  law 
by  the  crown  in  England,  and  therefore  was  the  owner  of  the 
royal  metals  in  the  public  lands,  of  which  it  was  contended  the 
United  States  was  trustee  for  the  state  until  its  admission  into 
the  Union,  and  therefore  the  regulations  of  the  miners,  author- 
ized or  adopted  by  a  state  statute,  were  an  adequately  author- 
ized disposition  of  these  minerals.  Later  this  view  was  over- 
ruled in  an  opinion  of  Justice  Field,  delivering  the  decision  of 
the  Supreme  Court  of  California ;  and  while  there  seems  to  be 
yet  some  contention  and  uncertainty  upon  the  subject,  the  efiect 
of  his  decision,  that  the  minerals  belonged  to  the  United  States 
and  not  to  the  state,  can  be  accepted  as  the  settled  law  upon 
this  subject. 

The  Supreme  Court  of  California,  with  reference  to  the 
miners'  usages  and  regulations,  and  the  legislation  just  men- 
tioned, says : 

^^  These  usages  and  customs  were  the  fruit  of  the  times  and 
demanded  by  the  necessities  of  communities  who,  though  living 
under  common  law,  could  find  therein  no  clear  and  well  defined 
rules  for  their  guidance  applicable  to  the  new  conditions  by 
which  they  were  surrounded,  but  were  forced  to  depend  upon 
remote  analogies  of  doubtful  application  and  unsatisfactory 
results.  Having  received  the  sanction  of  the  legislature,  they 
have  become  as  much  a  part  of  the  law  of  the  land  as  the  com- 
mon law  itself,  which  was  not  adopted  in  a  more  solemn  form.'" 

A  statute  of  the  United  States  of  February  27,  1866,  pro- 
viding for  District  and  Circuit  Courts  of  the  United  States  for 
Nevada,  and  now  section  910  of  the  Revised  Statutes  of  the 
United  States,  made  like  provision,  in  these  words: 

"  No  possessory  action  between  persons  in  any  court  of  the 
United  States  for  the  recovery  of  any  mining  title,  or  for 
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damages  to  any  such  tide,  shall  be  aiFected  by  the  fact  that  the 
paramount  title  to  the  land  in  which  such  mines  lie  is  in  the 
United  States,  but  each  case  shall  be  adjudged  by  the  law  of 
possession.** 

In  Sparrow  vs.  Strong,  Chief  Justice  Chase,  speaking  for 
the  Supreme  Court  of  the  United  States,  at  the  December 
term,  1865,  says,  with  reference  to  mining  claims*  originating 
under  the  regulations  of  the  miners  : 

^'  We  know,  also,  that  the  territorial  legislature  has  recog- 
nized by  statute  the  validity  and  binding  force  of  the  rules, 
regulations  and  customs  of  the  mining  districts.  And  we  can- 
not shut  our  eyes  to  the  public  history,  which  informs  us  that 
under  this  legislation,  and  not  only  without  interference  by 
the  national  government,  but  under  its  implied  sanction,  vast 
mining  interests  have  grown  up,  employing  many  millions  of 
capital  and  contributing  largely  to  the  prosperity  and  improve- 
ment of  the  whole  country." 

The  final  and  perfect  recognition  of  the  miners'  common  law 
came  from  congressional  legislation,  which  has  been  pronounced 
awkward,  crude  and  unsatisfactory  upon  many  subjects,  but 
which  specifically  avows  the  tacit  policy  pursued  by  the  federal 
government  from  the  prudent  inaction  of  Governor  Mason 
down  to  the  enactment  of  this  federal  legislation,  which  is 
entitled  *'  An  Act  granting  right  of  way  to  ditch  and  canal 
companies  through  the  public  lands  and  for  other  purposes.*' 
The  title,  it  will  be  observed,  makes  not  the  slightest  reference 
to  mines  nor  the  disposition  of  mineral  lands.  But  this  was  in 
effect  the  first  general  law  passed  by  the  Federal  government 
under  which  title  to  public  mineral  lands  within  the  precious 
metal-bearing  states  and  territories  could  be  acquired.  Sec- 
tion 1  provides : 

^'  That  the  mineral  lands  of  the  public  domain,  both  sur- 
veyed and  unsurveyed,  are  hereby  declared  to  be  free  and  open 
to  exploration  subject  to  the  local  customs  or  rules  of  miners 
in  the  several  mining  districts,  so  far  as  the  same  may  not  be 
in  conflict  with  the  laws  of  the  United  States.'* 
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• 

This  legislation,  which  followed  similar  declarations  by  state 
and  territorial  legislatures,  marks  the  beginning  of  the  end  of 
the  miners'  law  as  a  living  force,  for,  by  the  supplemental  leg- 
islation of  the  states  and  territories  preceding  and  following 
up  the  Act  of  1866  and  the  Act  of  May  10,  1872,  the  field 
was  substantially  occupied,  so  that  nothiog  of  importance  was 
left  to  the  expressly  authorized  legislation  of  the  miners*  dis- 
tricts, it  being  provided  in  these  various  legislations  that  they 
might  adopt  customs  and  provide  regulations  not  in  conflict 
with  the  state,  territorial  and  federal  legislation.  This  exam- 
ple, therefore,  of  direct  legislation  by  the  assembled  people 
voting  directly  upon  the  subject  is  substantially  ended.  That 
it  accomplished  much  good,  that  it  resulted  in  a  wise  system, 
that  it  led  to  the  preservation  of  what  was  known  as  free  min- 
ing, still,  in  part,  an  element  of  the  American  mining  code, 
can  not  be  questioned.  The  principles  underlying  it  were 
sound;  the  objects  sought  eminently  praiseworthy  ;  the  means 
adopted  effectual.  No  higher  eulogy,  it  seems,  can  be  pro- 
nounced upon  any  system  of  legislation  than  to  say  that  its 
object  was  justice,  and  by  the  means  adopted  the  object  was 
accomplished. 

It  must  not  be  assumed  that  the  failure  of  the  Federal  gov- 
ernment to  assert  its  right  to  the  mineral  in  its  public  domain 
and  to  legislate  with  reference  thereto  was  due  to  a  lack  of 
knowledge  of  the  value  of  the  mineral,  the  necessity  for  law  or 
the  rights  of  the  government.  The  subject  was  brought  to 
the  attention  of  the  executive  department  by  reports  from 
those  representing  the  government  in  this  territory,  and  the 
attention  of  the  legislative  department  was  directed  to  it  by 
executive  communications  and  by  the  introduction  of  bills,  and 
able  and  extended  discussions  in  the  Federal  Congress. 

It  may  be  said  generally  of  the  mining  codes  of  the  world, 
and  they  have  been  numerous,  extended  and  varied,  the  gen- 
eral result  is  a  declaration  of  regnal  rights,  as  they  are  tech- 
nically called,  to  the  mineral  contained  in  the  land,  independent 
of  and  in  distinction  from  the  ownership  of  the  land  itself     In 
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Other  words,  that  the  crown,  or  the  government,  was  the  owner 
of  what  we  asually  know  as  the  royal  or  precious  metals,  and 
many  of  the  other  minerals,  independent  of  any  ownership  of 
the  land,  and  that  they  could  not  become  the  subject  of  abso- 
lute ownership  by  individuals.  It  is  announced  by  a  distin- 
guished writer  that  all  continental  publicists  who  have  written 
on  the  subject  lay  down  the  fundamental  rule  that  mines,  from 
their  very  nature,  are  not  a  dependence  of  the  ownership  of 
the  soil ;  that  they  ought  not  to  become  private  property  in  the 
same  sense  as  the  soil  is  private  property ;  but  should  be  held 
and  worked  with  the  understanding  that  they  are  by  nature 
public  property,  and  are  to  be  used  and  regulated  in  such  way 
as  to  conduce  most  to  the  general  interests  of  society.  He 
enumerates  the  various  reasons  assigned  in  support  of  this 
doctrine. 

Many  of  these  reasons  are  artificial,  others  political ;  others 
due  to  the  peculiar  system  of  tenures  of  the  government  in 
which  it  was  announced,  or  to  the  method  of  acquisition  of 
dominion  over  the  territory  in  which  the  mines  were  found. 
One  reason  is  said  to  arise  from  the  use  which  is  made  of 
metals  in  coining  money,  manufacturing  arms,  etc.,  and  that 
public  utility  and  public  necessity  require  that  the  production 
of  metals  shohid  not  be  subject  to  the  will  of  the  surface 
owner,  who,  at  his  own  option,  may  cut  off  the  supply.  De 
Fooz  declares  that  this  system  of  regulation,  right  and  con- 
trol, with  opportunities  for  leasing  and  development  upon  con- 
ditions affixed  by  the  sovereign,  precludes  private  ownership, 
and  has  been  admitted  by  almost  every  people,  giving  citations 
from  the  mining  codes  and  the  ancient  laws  of  the  Athenians 
and  Romans,  of  Bavaria,  Bohemia,  Hungary,  Austria,  Saxony, 
Sweden,  Norway,  Hanover,  Spain,  France,  Belgium,  Holland, 
Russia,  Prussia  and  England  in  support  thereof,  and  that  this 
regulation  and  right  is  fully  recognized  in  all  the  countries 
named,  except  England,  where  it  is  limited  to  gold  and  silver, 
other  metals  being  there  regarded  as  belonging  to  the  owner 
of  the  surface  of  the  land.     Private  ownership,  it  is  contended. 
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would  prevent  full  development,  and  Delebecque  cites  England 
as  an  example  to  demonstrate  that  the  failure  to  develop  its 
mineral  wealth  was  due  to  the  peculiarities  of  its  laws.  In 
England,  as  Coke,  in  his  Second  Institutes,  page  577,  says, 
the  mines  which  might  be  called  royal  were  exclusively  the 
property  of  the  crown,  and  were  mines  of  silver  and  gold. 
And  so  strong  was  this  prerogative  title  that  it  was  held  by 
English  courts,  although  the  king  should  grant  lands  in  which 
mines  were  situated,  together  with  all  mines  in  them,  yet  royal 
mines — that  is  to  say,  mines  containing  gold  and  silver — 
should  not  pass  by  such  description  and  grant.  In  Plowden's 
Reports,  page  336,  there  is  given  a  unique  statement  of  the 
basis  upon  which  it  is  asserted  the  prerogative  of  the  crown, 
with  reference  to  royal  mines,  rests,  in  this  language  : 

"  Onslow  alleged  three  reasons  why  the  king  shall  have 
mines  and  ores  of  gold  or  silver  within  the  realm,  in  whatever 
land  they  are  found.  The  first  was,  in  respect  of  the  excel- 
lency of  the  thing,  of  all  things  which  the  soil  within  this 
realm  produces  or  yields,  gold  and  silver  is  the  most  excellent : 
and  of  all  persons  in  the  realm  the  king  is,  in  the  eye  of  the 
law,  most  excellent.  And  the  common  law,  which  is  founded 
upon  reason,  appropriates  everything  to  the  persons  whom  it 
best  suits,  as  common  and  trivial  things  to  the  common  people, 
things  of  more  worth  to  persons  in  a  higher  and  superior 
class,  and  things  most  excellent  to  those  persons  who  excel  all 
others ;  and  because  gold  and  silver  are  the  most  excellent 
things  which  the  soil  contains,  the  law  has  appointed  them  (as 
in  reason  it  ought)  to  the  person  who  is  most  excellent,  and 
that  is  the  king.'* 

Senators  Fremont,  Benton  and  others  directed  the  attention 
of  the  United  States  Congress  and  the  general  government  to 
what  was  by  some  called  the  chaotic  condition  of  title  to  min- 
ing lands  in  California  and  the  west,  and  discussed  the  ques- 
tion of  appropriate  legislation,  and  it  was  urged  by  some  that 
a  general  policy  should  be  adopted  which  would  secure  to  the 
government,  either  by  leasing  or  by  sale,  or  by  some  permis- 
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sion  upon  the  payment  of  a  license  therefor,  the  right  of  the 
citizens  to  explore  and  mine,  and,  as  some  suggested,  ulti- 
mately to  obtain  complete  title  to  the  mining  lands.  This  sug- 
gestion was  combatted  by  those  who  advocated  free  mining, 
upon  the  ground  that  Congress  should  only  adopt  regulations 
providing  for  the  exploration,  determination  of  the  extent  of 
rights  and  permitting  mining  to  proceed  without  requiring  the 
purchase  of  the  lands  or  the  payment  of  tribute  in  any  form 
to  the  general  government.  Public  men  at  one  time  believed 
that  the  mines  of  the  west  containing  the  precious  metals 
should  be  resorted  to  as  similar  mines  had  been  in  ancient 
times  by  Rome,  Athens  and  Spain  as  sources  of  revenue,  and 
that  out  of  the  proceeds  thereof  the  public  debt  might  be 
discharged. 

The  recognition  of  the  doctrine  of  free  mining,  was  ably 
advocated  by  Senator  Benton,  supported  by  Senator  Seward 
and  many  Western  men. 

It  was  said,  in  support  of  the  proposition  for  the  adoption  by 
the  government  of  free  mining  as  a  system  that  wonderful 
results  would  be  received  by  the  country  generally ;  that  under 
its  operations  '^  for  near  a  quarter  of  a  century  a  race  of  men, 
constituting  a  majority  by  far  of  all  the  miners  of  the  West, 
patient  of  toil,  hopeful  of  success,  deprived  of  the  associations 
of  home  and  family,  had  devoted  themselves,  with  untiring 
energy,  to  sinking  deep  shafts,  running  tunnels  thousands  of 
feet  in  solid  granite,  traversing  deserts,  climbing  mountains 
and  enduring  every  conceivable  hardship  and  privation,  explor- 
ing for  mines,  all  with  the  idea  that  no  change  would  be  made 
in  this  system  that  would  deprive  them  of  their  hard-earned 
treasure ;  that  some  of  them  had  found  valuable  mines,  and  a 
sure  prospect  of  wealth  and  comfort  when  the  appliances  of 
capital  and  machinery  shall  be  brought  to  their  aid,  while  others 
had  received  no  compensation  but  anticipation,  no  reward  but 
hope,  and  that  while  these  people  had  done  little  for  them- 
selves, they  had  done  valuable  service  for  the  government,  had 
enhanced  the  property  of  the  nation  near  one  hundred  per  cent. ; 
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had  converted  that  vast  unknown  region,  extending  from 
British  Columbia  on  the  north  to  Mexico  on  the  south,  and 
from  the  eastern  slope  of  the  Rocky  mountains  to  the  western 
decline  of  the  Sierra  Nevadas,  into  the  great  gold  and  silver 
fields  of  the  United  States,  surpassing  in  richness  and  extent 
the  mines  of  any  other  nation  on  the  globe/' 

The  speaker  further  says : 

^^  I  assert,  and  no  one  familiar  with  the  subject  will  question 
the  fact,  that  the  sand  plains,  alkaline  deserts  and  dreary 
mountains  of  rock  and  sagebrush  of  the  great  interior,  would 
have  been  as  worthless  to-day  as  when  they  were  marked  by 
geographers  as  the  great  American  desert,  but  for  this  system 
of  free  mining  fostered  by  our  neglect,  and  matured  and  per- 
fected by  our  generous  inaction.*' 

To  what  was  thus  vigorously  asserted  in  1865,  may  be  added 
the  history  of  the  wonderful  mining  development  of  the  West 
down  to  the  present  time,  which  has  resulted  in  adding  millions 
of  dollars  of  coin  value  and  precious  metals  in  the  West  to  the 
wealth  of  the  nation  and  the  world,  to  the  development  of 
other  industries,  the  extension  of  great  railroad  systems,  the 
establishment  of  a  great  merchant  marine,  to  the  building  of 
cities,  the  founding  of  agricultural  communities,  and  the 
establishment  of  homes  for  an  adventurous  and  deserving 
American  population. 

The  early  miners,  in  their  mountain  gulches,  in  their  humble 
cabins,  at  their  primitive  assemblages,  unfamiliar  with  the 
history  of  mining  laws  and  regulations  in  the  old  world,  and 
even  with  the  Spanish  regulations  which  had  prevailed  in  the 
very  territory  which  they  occupied,  seized  upon  the  aptest, 
wisest  and  most  beneficial  principles  which  could  have  been 
adopted,  and  by  vigorous,  strenuous,  independent,  but  respect- 
ful assertion  of  their  rights,  secured  their  recognition  at  the 
hands  of  the  general  government,  to  the  incalculable  enrichment 
and  advantage  of  the  entire  nation. 

Beginning  with  1866,  and  with  an  amendment  in  1870, 
which   latter   contained   the  gist  of  federal  legislation  with 
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regard  to  placers  and  a  provision  for  their  sale,  we  have,  as  the 
final  form  of  federal  legislation,  a  substantially  complete  code 
of  mining  law  embraced  in  the  act  of  May  10, 1872,  with  only 
slight  amendments,  and  with  a  few  supplements  by  local  legis- 
lation, contains  the  American  mining  law  of  to-day.  It 
recognized  the  essential  principles  found  in  the  miners'  regu- 
lations. 

This  code  is  not  perfect,  and  the  efforts  of  legislators  to 
prescribe  in  details  has  led  to  confusion  and  costly  litigation. 
The  present  code  has  failed  to  provide  for  many  difficult  ques- 
tions, some  of  which  would  have  been  avoided  had  the  simple 
regulations  of  the  miners  been  adopted,  and  which  have  arisen 
to  vex  miners  and  perplex  courts,  affording  for  the  latter  a 
large  field  of  judicial  interpretation,  and  sometimes  for  that 
which  has  been  called  judicial  legislation.  The  principles  and 
regulations  of  the  present  code  I  attempt  here  to  summarize, 
illustrating  the  supplemental  regulations  permitted  by  states 
and  territories  by  those  which  have  been  adopted  in  the  state 
of  Colorado,  and  which  are  fairly  representative. 

In  order  to  secure  the  fullest  development  of  the  public 
mineral  domain,  it  was  determined  that  it  should  be  thrown 
open  to  the  citizens  of  the  United  States,  and  provided,  in 
addition  to  the  declaration  contained  in  the  act  of  1866,  just 
quoted,  by  the  act  of  May  10,  1872,  that 

^'  All  valuable  mineral  deposits  in  lands  belonging  to  the 
United  States,  both  surveyed  and  unsurveyed,  are  hereby 
declared  to  be  free  and  open  to  exploration  and  purchase." 

Further  that  the  discoverer,  whose  industry,  patience,  enter- 
prise, audacity  and  endurance  of  hardships  had  discovered  the 
mineral,  should  have,  as  against  the  government,  a  title  perman- 
ent, assignable  and  inheritable,  and  should  be  entitled  to  sub- 
stantial protection  and  favor.  The  law  of  May  10,  1872, 
declares  that  "  *  *  *  No  location  of  a  mining  claim 
shall  be  made  until  the  discovery  of  the  vein  or  lode  within  the 
limits  of  the  claim  located.*'  In  every  contest  and  litigation, 
before  courts  and  juries  and  in  the  interior  department,  there 
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has  been  a  generous  interpretation  of  law  and  facts  in  behalf 
of  the  first  comer  who  has  honestly  made  a  discovery  upon  the 
public  domain,  for  the  purpose  of  protecting  him  against  the 
assaults  upon  his  right  by  later  comers,  who  have  sought,  by 
technical  means,  to  defeat  and  destroy  his  property ;  and 
from  the  time  of  his  discovery  his  right  is  esteemed  as  per- 
fect, though  subject  to  more  difficulty  in  its  establishment  in 
court  as  after  the  government  has  conferred  upon  him  the  fee- 
simple  by  patent. 

To  prevent  uncertainty  as  to  the  extent  of  the  discoverer's 
rights  to  the  grounds  which  were  taken  or  occupied,  and  in 
order  that  the  unappropriated  domain  should  be  open  and 
known  to  be  open  to  other  explorers,  it  is  required  that  the 
claim  should  be  marked  and  defined  upon  the  ground,  by 
proper  markings  and  monuments,  so  as  to  be  easily  found  and 
recognized,  and  that  documents  announcing  the  extent  of  the 
claim,  the  owners  thereof,  and  the  basis  of  title,  should  be 
filed  with  certain  officers. 

By  section  2324  of  the  United  States  Revised  Statutes,  it 
is  provided  that 

^^  The  location  must  be  distinctly  marked  on  the  ground,  so 
that  its  boundaries  can  be  readily  traced." 

In  Colorado  it  is  provided,  in  pursuance  of  the  permission 
given  to  the  state  to  legislate  upon  this  subject  by  the  federal 
government,  that  "  the  discoverer  of  a  lode  shall,  within  three 
months  from  the  date  of  discovery,  record  his  claim  in  the 
office  of  the  recorder  of  the  county  in  which  such  lode  is  situ- 
ated, by  a  location  certificate,  which  shall  contain  the  name  of 
the  lode,  the  name  of  the  locator,  the  date  of  the  location,  the 
number  of  feet  in  length  claimed  on  each  side  of  the  center  of 
the  discovery  shaft,  the  general  course  of  the  lode  as  near  as 
may  be;  ''  and  that  before  filing  such  location  certificate,  the 
discoverer  shall  locate  his  claim  by  sinking  a  discovery  shaft 
upon  the  lode  to  the  depth  of  at  least  ten  feet  from  the  lowest 
part  of  the  rim  of  such  shafl  at  the  surface,  or  deeper  if  neces- 
sary, to  show  a  well-defined  crevice  ;  by  postirg,  at  the  point 
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of  discovery  on  the  surface,  a  plain  sign  or  notice,  containing 
the  name  of  the  lode,  the  name  of  the  locator,  and  the  date  of 
discovery  ;  by  marking  the  sarface  boundaries  of  the  claim ; 
and  it  is  provided  that  such  surface  boundaries  shall  be  marked 
by  six  substantial  posts,  one  at  each  corner  and  one  at  the 
centre  of  each  side  line  of  said  claim,  and  that  where  it  is 
dangerous  to  life  and  limb,  by  virtue  of  the  precipitous  char- 
acter of  the  ground,  to  set  the  stakes  where  they  would  prop- 
erly fall,  they  may  be  set  near,  and  a  reference  made  to  the 
true  position  which  the  corner  should  occupy. 

To  prevent  the  acquisition  or  taking  up  of  large  bodies  of 
mineral  lands,  without  developing  them,  and  thus  withdrawing 
them  at  once  from  the  control  of  the  government  and  from  the 
use  of  the  public  and  depriving  the  community  of  the  advan- 
tages which  their  development  would  secure,  requirements  for 
work  and  development  are  made. 

The  act  of  May  10,  1872,  requires  that  "On  each  claim 
located  after  the  tenth  day  of  May,  1872,  and  until  a  patent 
has  been  issued  therefor,  not  less  than  one  hundred  dollars' 
worth  of  labor  shall  be  performed  or  improvements  made  during 
each  year." 

Whilst  permitting  the  extraction  of  all  the  ore  from  a  min- 
ing claim  without  any  payment  whatever  to  the  government, 
and  the  retention  of  the  title  indefinitely,  only  subject  to  the 
requirement  of  annual  expenditures,  the  government  made 
provision  for  the  acquisition  of  complete  title  by  the  locator  or 
claimant ;  in  short,  did  not  require  that  the  lands  should  be 
purchased,  but  made  provision  that  they  might  be.  Section 
2326  contains  the  provisions  upon  this  subject,  and  provides 
that  "  A  patent  for  any  land  claimed  and  located  for  valuable 
deposits  may  be  obtained."  And  in  order  that  there  might  be 
certainty  as  to  the  requirements  upon  which  purchase  should 
be  made,  and  with  reference  to  the  procedure  which  should  be 
adopted,  and  an  opportunity  given  to  all  who  contested  the 
right  of  the  claimant  to  the  title  to  oppose  the  same  and  assert 
their  own  right,  and  that  there  might  be  a  speedy  determin- 
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ation  thereof,  and  provision  compelling  this  assertion,  we  have 
a  definite  statutory  requirement,  authorizing  proceedings  in 
the  general  land  o£Sce  hy  an  applicant  to  obtain  a  patent, 
wherein  he  is  compelled  to  give  notice  of  this  application, 
to  establish  his  compliance  with  the  law  and  his  right  to  the 
patent,  and  permission  and  opportunity,  as  a  result  of  pub- 
lished notice  to  all  contesting  his  claim,  to  antagonize  it  by 
adverse  claim  filed  in  the  land  office,  to  be  supplemented  and 
followed  up  by  proper  litigation  in  courts  having  jurisdiction 
of  the  subject  matter  so  that,  as  far  as  possible,  there  shall 
be  fully  settled  and  determined  all  controversies  with  reference 
to  the  title  before  the  issuance  of  a  patent  by  the  United  States. 

The  miners,  in  their  regulations  with  reference  to  lode 
claims,  had  allotted  to  the  various  locators  so  many  feet  upon 
the  lode,  without  reference  to  its  width,  with  the  right  to  fol- 
low it  as  far  as  it  extended  into  the  earth,  with  provision  for 
the  use  of  surface  ground  upon  either  side  for  its  convenient 
operation.  When  the  act  of  May  10,  1872,  was  adopted,  it 
provided  for  claims  of  definite  dimensions  within  fixed  limits, 
and  gave  the  right  to  follow  the  veins  having  their  apexes  or 
tops  therein  upon  their  descent  into  the  earth  within  the  end 
lines  of  the  claim  extended,  these  end  lines  being  required  to 
be  parallel.  This  was  a  modification,  and  at  the  same  time 
recognition  and  preservation  of  the  miners'  common  law  view  • 
of  this  right.  This  statute  has  been  as  prolific  of  controversy, 
litigation  and  expense  as  we  are  told  was  the  famous  Statute 
of  Frauds — alleged  to  have  cost  for  every  line  in  it  a  subsidy. 

The  law  upon  this  subject  is  known  as  the  law  of  the  apex. 
While  there  have  been  numerous  interpretations  by  the  courts 
of  its  provisions  and  meaning,  in  an  efi'ort  to  apply  it  to  the 
occurrences  of  nature,  it  yet  remains  the  subject  of  debate 
and  must  be  the  subject  of  future  construction  and  adjudica- 
tion. This  cannot  be  discussed  nor  the  results  of  interpreta- 
tion given  or  even  slightly  touched  upon  here.  The  statute, 
which  is  the  Iliad  of  many  mining  woes,  and  which  has  received 
alternately  the  blessings  and  anathemas  of  litigants,  lawyers. 
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courts  and  mining  engineers,  is  contained  in  the  following 
language : 

"  The  locators  of  all  mining  locations  on  any  mineral  vein, 
lode  or  ledge,  situated  on  the  public  domain,  shall  have  the 
exclusive  right  of  possession  and  enjoyment  of  *  *  * 
all  veins,  lodes  and  ledges  throughout  their  entire  depth,  the 
top  or  apex  of  which  lies  inside  of  such  surface  lines  extended 
downward  vertically,  although  such  veins,  lodes  or  ledges  may 
so  far  depart  from  a  perpendicular  in  their  course  downward 
as  to  extend  outside  the  vertical  side  lines  of  such  surface 
locations/' 

The  miners  were  confronted  with  difficulty  in  determining 
the  extent  of  mining  claims  and  the  length  of  lodes  which 
might  be  taken  up  under  one  location.  In  some  districts, 
where  the  bars  were  of  great  wealth,  a  few  square  feet  only 
were  allotted.  In  <  thers  the  limit  was  much  more  extensive. 
With  reference  to  lodes,  in  some  districts  a  few  feet,  and  in 
others,  many  hundreds  of  feet,  were  permitted  to  be  located  by 
one  person  or  association.  Congress  undertook  to  legislate 
upon  this  subject,  leaving  some  latitude  for  local  legislation  and 
miner's  regulations.  We  have  the  provision  thereof  contained 
in  section  2320  of  the  Revised  Statutes  of  the  United  States, 
which  provides  that  ''Mining  claims  *  *  *  heretofore 
*  located,  shall  be  governed  as  to  length  along  the  vein  or  lode  by 
the  customs,  regulations  and  laws  in  force  at  the  date  of  their 
location.  A  mining  claim  located  after  the  10th  day  of  May, 
1872,  whether  located  by  one  or  more  persons,  may  equal,  but 
shall  not  exceed,  one  thousand  five  hundred  feet  in  length  along 
the  vein  or  lode.  *  *  *  jjo  claim  shall  extend  more  than 
three  hundred  feet  on  each  side  of  the  middle  of  the  vein  at  the 
surface,  nor  shall  any  claim  be  limited  by  any  mining  regula- 
tion to  less  than  twenty-five  feet  on  each  side  of  the  middle  of 
the  vein  at  the  surface,  except  where  adverse  rights  existing 
on  the  10th  day  of  May,  1872,  render  such  limitation  necessary. 
The  end  lines  of  each  claim  shall  be  parallel  to  each  other.*' 
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The  result  has  been  that  the  miners  have  the  right  to  make 
their  claims  as  narrow  and  as  short  as  they  choose,  but  cannot 
make  them  longer  than  fifteen  hundred  feet  nor  wider  than  six 
hundred  feet.  In  Colorado,  by  state  legislation,  and  the  action 
in  counties  in  pursuance  thereof,  no  mining  claim  may  exceed 
fifteen  hundred  feet  in  length  nor  from  fifty  to  three  hundred 
feet  in  width ;  whilst  in  other  states  and  territories,  by  local 
statutes,  they  are  permitted  to  be  fifteen  hundred  feet  in  length 
and  six  hundred  feet  in  width.  The  form  is  not  defined.  It 
was  the  evident  purpose  that  they  should  be  rectangular ;  but 
with  the  limitation  that  the  end  lines  shall  be  parallel,  many 
irregular  forms  have  been  adopted  by  the  miners  and  sustained 
by  the  courts ;  the  irregularity  in  form  being  due  to  the  con- 
formation of  the  country  or  to  the  character  and  extent  of  the 
ground  open  to  location,  or  to  the  result  of  conflict  with  other 
claims. 

After  five  hundred  dollars  worth  of  expenditure,  the  right 
to  make  application  for  a  patent  or  purchase  the  land  arises. 
When  the  patent  is  issued  it  constitutes  a  deed  by  the  Govern- 
ment of  the  United  States  to  the  claim,  and  conveys  the  land, 
with  all  lodes  having  their  tops  or  apexes  within  it  subject  to 
the  apex  rights  of  other  locations,  because  the  law  proceeds 
upon  the  theory  that  no  valid  location  can  be  made  without 
the  finding  of  the  apex  of  a  vein  within  its  boundaries,  and 
thereupon  the  title  of  the  claim  becomes  absolute.  A  mining 
claim  is  real  estate,  vendible,  conveyable,  inheritable,  taxable 
and  leviable  as  any  other  real  estate,  and  is  subject  to  the 
usual  regulations  concerning  its  conveyance,  and  this  is  true 
not  only  after  patent,  but  during  the  progress  of  its  existence 
from  the  time  of  its  discovery. 

Many  controversies  arise  as  to  whether  or  not  a  discovery 
has  been  made  ;  whether  or  not  the  necessary  work  has  been 
done,  stakes  set ;  whether  the  location  certificate  is  in  proper 
form,  properly  recorded ;  whether  or  not  the  vein  pursues  the 
proper  course  within  the  boundaries  of  the  claim,  or  has  its 
apex  therein ;  whether  or  not  the  vein  is  continuous  in  its 
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descent  into  the  earth — and  upon  each  and  every  of  these 
questions  innumerable  litigations  havearisen,  which  have  taxed 
the  wisdom  of  the  courts,  the  ingenuity  of  the  lawyers,  and  the 
learning  and  skill  of  experts  and  miners  in  their  presenta- 
tions. The  principle  followed  by  the  courts,  however,  in  their 
construction  of  the  law,  has  been  to  give  it  a  practicable  inter- 
pretation in  view  of  the  fact  that  the  prospector  and  locator  of 
claims  is  to  be  governed  by  it,  and  that  he  can  not  be  attended, 
in  his  explorations,  by  a  lawyer  to  construe  the  law,  a  surveyor 
to  determine  the  boundaries  and  position  of  his  claim,  and 
assay  ers  and  geologists  to  give  him  the  result  of  their  operations 
and  the  character  of  the  formation  in  which  he  is  working,  all 
of  which  would  be  necessary  if  some  of  the  contentions  urged 
against  the  validity  of  locations  should  be  by  the  courts  sus- 
tained. ,  A  liberal  spirit  has  been  adopted  generally  in  these 
decisions,  sustaining  good  faith  and  honest  effort  to  comply 
with  the  law,  and  an  avoidance  of  technical  defects  to  meritori- 
ous claims,  while  at  the  same  time  requiring  a  fair,  honest  and 
substantial  compliance  with  the  terms  upon  which  the  general 
government  extends  its  bounty  to  the  prospector  and  locator. 
Many  important  questions,  far  reaching  in  their  character, 
wich  reference  to  lode  and  placer  claims,  have  been  raised  and 
adjudicated,  while  some  are  still  pending  and  others  await 
litigation.  A  knowledge  of  them  is  important  in  obtaining  a 
complete  view  of  mining  law ;  but  not  to  understand  the  under- 
lying general  ideas  determining  and  which  have  determined  the 
growth  of  the  law  as  a  system.  These  only  and  but  imperfect- 
ly have  been  sketched  and  outlined  here.  The  system  is 
important,  involving  in  its  history  peculiar  institutions,  and 
possessing  now  a  rich  literature,  the  work  of  eminent  lawyers 
and  of  able  judicial  exposition,  and  is  worthy  of  a  better 
exhibition  than  has  been  made  of  it  here. 
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OF  CHICAGO,  ILWNOIS. 

Next  to  the  fact  that  George  Washington  was  what  he  was, 
this  coantrj,  and  therefore  the  world,  perhaps,  is  most  indebted 
to  the  fact  that  Alexander  Hamilton  was  a  lawyer. 

I  shall  not  attempt  to  make  good  this  statement  by  the  ad- 
duction of  particular  proofs,  for  my  purpose  is  simply  to  con- 
sider somewhat  the  legal  attainments  of  Hamilton  and  to  dis- 
cover, if  may  be,  the  qualities  which  admittedly  place  him  at 
the  head  of  the  American  bar.  But  I  believe  that  enough 
will  incidentally  appear  to  suggest  the  possibility  that  my 
opening  statement  is  not  altogether  dogma,  nor  the  vagary  of 
what  religionists  would  call  a  teleologist. 

To  begin  with,  it  is  quite  impossible  to  wholly  separate 
Hamilton,  the  lawyer,  from  Hamilton,  the  soldier,  Hamilton, 
the  statesman,  Hamilton,  the  financier;  least  of  all,  from 
Hamilton,  the  controversialist. 

So  apparent  is  the  difficulty  that  no  attempt  has  ever  been 
made,  that  I  can  discover,  to  treat  of  Hamilton  distinctively 
as  a  lawyer,  save  by  a  writer  in  the  Oreen  Bag^  whose  eflFort 
I  am  presently  to  consider.  Yet  am  I  convinced  that  it  was 
to  the  peculiar  brain  convolution  known  as  the  '^  legal  mind," 
that  Hamilton  owed  his  various  pre-eminences.  For  the 
'^ legal  mind'*  is  something  more  than  a  storehouse  for  so- 
called  legal  lore — something  more  than  an  index  to  cases — 
something  more  than  a  pigeon-hole  for  court  files.  Legal  lore, 
on  analysis,  will  be  found  to  be  all  lore.  A  man  can  memorize 
statutes,  formulae,  precedents  and  yet  know  no  law.  For  law 
is  not  simply  the  latest  guess  of  a  Supreme  Court;  a  good 
lawyer  may  sometimes  prevail  upon  that  tribunal  to  guess 
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again.  Law  is  that  rule  of  action  which  must  prevail  if  justice 
itself  is  to  prevail,  and  he  is  the  greatest  lawyer  who,  in  the 
light  of  the  greatest  knowledge  of  whatever  i?  knowable,  most 
clearlj  perceives  the  just  principle  and  most  persuasively  advo- 
cates it.  I  would  almost  affirm  that  the  legal  mind  is  the  sci- 
entific mind  with  an  ethical  kink  in  it.  Can  anyone  doubt 
that  Lyell,  Darwin,  Spencer  and  Huxley  were  great  lawyers 
in  the  domain  of  natural  science  ?  Just  so  was  Hamilton  a 
great  scientist  in  the  domain  of  civil  law.  Thus  considered, 
Hamilton,  the  lawyer,  is  no  other  than  Hamilton,  the  states- 
man. But  in  common  with  my  brothers  of  the  bar,  I  have 
felt  a  curiosity  to  know  something  about  Hamilton  the  prac- 
titioner, and  presumed,  of  course,  that  I  had  only  to  apply  to 
a  public  library  to  find  this  phase  of  his  career  adequately 
treated.  As  a  matter  of  fact,  I  found  only  the  magazine 
article  to  which  I  have  referred,  and  which  I  am  bound  to  say 
was  disappointing.  It  is  by  A.  Oakey  Hall  and  covers  less 
than  seven  pages  of  the  Greeji  Bag  for  December,  1895. 
The  author  laments  that  while  innumerable  sketches  and 
biographies  have  made  Hamilton's  statesmanship  familiar, 
there  can  be  found  in  these  no  portrayal  of  Hamilton  as  a 
lawyer,  and  adds:  ''It  is  the  intention  of  this  article  to 
attempt  to  supply  that  deficiency.*'  That  the  supply  was  not 
equal  to  the  demand  may  be  inferred  from  a  summary  of  Mr. 
Hall's  article. 

He  begins  at  the  beginning,  that  is  to  say,  with  the  birth 
of  Hamilton,  whose  youth  he  describes  and  whose  ancestry  for 
generations  he  affects  to  trace.  This  last,  to  the  knowing,  is 
rather  unfortunate,  inasmuch  as  the  proofs  are  cumulative  that 
Hamilton,  Senior,  was  not  a  "wise  father"  in  the  Shakesper- 
ian  sense.  This  innuendo  hurts  me  too  much  not  to  pause  long 
enough  to  make  plain  my  own  attitude  towards  the  fact  which 
it  insinuates.  Everything  is  anonymous  in  the  sight  of  heaven. 
Only  men  give  names.  To  me  it  is  more  than  a  coincidence — 
it  is  a  thing  of  strange  significance — that  this  western  world, 
which  for  aeons  lay  entranced  and  nameless  in  the  clasp  of 
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Ocean ;  which  in  the  fullness  of  time  was  to  give  birth  to  a 
new  race  and  a  government  dedicated  to  man  as  he  is,  regard- 
less of  antecedents,  should  owe  so  much  to  one  without  a  country, 
without  antecedents,  and  nameless  as  itself.  And  apropos  of 
this  idea,  I  was  recently  attracted  by  one  of  Darwin's  letters 
to  DeCandoUe,  written  in  1868.  In  it  this  greatest  and  most 
modest  of  scientists  says : 

^^  Your  observation  on  so  many  remarkable  men  in  noble 
families  having  been  illegitimate  is  extremely  curious;  and 
should  I  ever  meet  with  any  one  capable  of  writing  an  essay 
on  this  subject,  I  will  mention  your  remarks  as  a  good  sugges- 
tion. Dr.  Hooker  has  several  times  remarked  to  me  that 
morals  and  politics  would  be  very  interesting  if  discussed  like 
any  branch  of  natural  history,  and  this  is  nearly  to  the  same 
effect  with  Your  remarks." 

But  Mr.  Hall  is  not  content  with  telling  us  all  about  the 
Hamilton  genealogy ;  he  goes  further  and  gives  a  biography  of 
one  Gruger,  Hamilton's  first  employer,  together  with  more  or 
less  information  about  Gruger's  descendants.  He  goes  into 
Hamilton's  military  career,  even  to  a  circumstantial  account  of 
Hamilton's  quarrel  with  Washington,  concerning  which  he 
misquotes  the  facts.  He  makes  up  for  this,  however,  by  quot- 
ing correctly  from  Tom  Moore  some  poetry  about  "  dissentions 
between  hearts  that  love."  He  describes  Hamilton's  marriage 
with  Elizabeth  Schuyler,  in  1780,  and  gives  in  extenso  a  pen 
picture  of  Hamilton  by  Mrs.  Van  Rensselaer,  which  is  as  glow- 
ing as  one  might  expect  from  a  feminine  relation.  He  gives 
us  a  summary  of  Hamilton's  career  in  war,  politics  and  office, 
and  also  such  important  peculiarities  in  his  chirography  as  an 
habitual  omission  to  dot  his  i's  or  cross  his  t's ;  mentions  his 
hostility  to  slavery ;  recounts  with  great  particularity  the 
encounter  with  Burr ;  describes  his  house,  grounds,  the  thir- 
teen poplar  trees  planted  by  Hamilton,  one  for  each  of  the 
original  states ;  takes  up,  by  way  of  diversion,  the  legal  career 
of  one  of  Hamilton's  sons,  and  ends  with  some  more  poetry. 
Of  Alexander  Hamilton  as  a  lawyer,  there  is  scarcely  men- 
23 
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tion,  further  than  the  statement  that  he  was  a  great  lawyer 
and  that  Chancellor  Kent  had  said  so.  There  is,  to  be  sure, 
reference  to  two  or  three  particular  suits  in  which  Hamilton  had 
been  employed,  and  a  specimen  of  Hamilton's  legal  humor  is 
also  given.  It  is  a  recipe  for  obtaining  good  title  in  ejectment, 
which  he  had  scribbled  on  the  margin  of  a  brief,  in  the  case  of 
Livingston  vs.  Brown,  in  which  Chancellor  Livingston  claimed 
title  to  a  large  tract  of  land  in  the  possession  of  the  defendant, 
and  appeared  in  the  case  in  his  own  behalf. 

An  interesting  account  of  this  trial  may  be  found  in  Kent's 
"  Memories  of  Hamilton.'*  The  recipe  referred  to  was  evi- 
dently intended  to  describe  Livingston's  title  to  the  property 
involved,  and  was  as  follows : 

"  Two  or  three  void  patents,  several  old  ex  parte  surveys, 
one  or  two  cases  of  usurpation  acquiesced  in  for  a  time,  but 
afterwards  proved  such ;  mix  well  with  half  a  dozen  scriptural 
allusions,  some  ghosts,  fairies,  elves,  hobgoblins  and  a  quantum 
8uf.  of  eloquence." 

I  was  disposed  at  first  to  regard  this  as  rather  elephantine 
hiimor,  but  when  afterwards  I  discovered  that  the  Chancellor's 
title  was  claimed  through  a  long  line  of  ancestors,  whose  shades 
he  invoked,  and  whose  memories  he  defended,  it  struck  me  as 
a  rather  clever  memorandum,  which  could  be  elaborated  in 
oral  argument  with  considerable  effect. 

Mr.  Hall's  monograph  does  not  compare  in  interest,  from  a 
lawyer's  standpoint,  with  the  letter  written  by  Chancellor  Kent 
to  Hamilton's  widow,  containing  his  recollections  of  her  dis- 
tinguished husband ;  and  from  neither  source  do  I  find  any 
attempt  to  follow  Hamilton's  legal  career  or  to  analyze  the 
qualities  which  gave  him  such  an  ascendency  in  the  profession. 
In  an  effort  to  trace  his  legal  development  from  other  sources 
— notably  from  his  own  writings  and  correspondence — I  find 
myself  in  possession  of  a  mass  of  material,  which,  time  per- 
mitting, could  be  woven,  I  think,  into  a  history  of  Hamilton, 
the  lawyer,  but  which,  for  an  evening's  essay,  is  both  cum- 
bersome and  ludicrously  embarrassing. 
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I  assume  that  Hamilton  was  one  of  the  leaders  of  the 
American  bar.  Save  as  a  mere  eulogy,  it  would  subserve  no 
purpose  to  multiply  testimonials  to  this  effect.  The  question 
which  interests  lawyers  is,  wherein  was  this  pre-eminence,  to 
what  faculties  did  he  owe  it,  and  how  were  these  faculties  de- 
veloped ?  I  have  thought  that  to  catalogue  numerically  the 
requirements  of  the  ideal  lawyer  would  greatly  simplify  my 
task,  for  the  very  enumeration  would  serve  as  an  index  to  the 
propositions  to  be  considered. 

What,  then,  must  be  the  equipment  of  the  ideal  lawyer? 
1st,  I  would  place  the  texture  and  quality  of  mind ;  2d,  an 
encyclopaedic  knowledge,  including,  of  course,  an  actual  knowl- 
edge of  the  law  based  on  adequate  study ;  3d,  temperament ; 
4th,  endowment,  physical  and  mental,  with  the  gift  of  fluency 
and  lucidity  of  speech ;  5th,  habit ;  6th,  character ;  7th,  per- 
sonality. For  if  a  man  have  a  legal  mind,  a  wide  and  accu- 
rate knowledge — ^legal  and  general — a  legal  temperament,  a 
robust  constitution,  a  ready  and  felicitous  power  of  expression, 
a  habit  of  persistent,  methodical,  painstaking  work,  an  up- 
right, bold  and  commanding  character,  combined  in  a  winsome 
personality,  and  should  concenter  these  manifold  gifts,  acquire- 
ments, virtues,  talents  and  energies  in  the  prosecution  of  the 
profession  of  the  law,  his  success  and  preeminence  would  be 
removed  from  the  sphere  of  conjecture  and  become  as  inevitable 
as  a  demonstration  in  Euclid.  And  I  affirm  deliberately  and, 
so  far  as  I  am  able,  judicially,  that  I  know  of  no  man  who 
ever  lived  in  whom  these  seven  elements  which  I  have  enu- 
merated— a  prism  of  personal  colors,  so  to  speak — were  so 
blended  in  the  white  light  of  a  penetrating  consciousness. 

The  legal  mind  I  have  already  attempted  to  define.  But  it 
must  be  distinguished  even  from  the  judicial  mind.  A  judge 
may  have  a  legal  mind,  to  be  sure,  and  if  he  has,  he  is  some- 
thing more  than  a  judge — he  is  a  lawyer.  The  lawyer  must 
explore,  discover,  invent,  exploit.  The  principles  battled  for 
at  the  bar  in  the  passion  of  debate,  are  merely  re-echoed  from 
the  bench  in  unimpassioned  utterance.     I  would  not  be  thought 
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to  disparage  the  judicial  mind — heaven  forbid !  It  is  the  mind 
to  which  all  appeals  are  made ;  it  is  the  ultimate,  the  deter- 
mining authority — the  conscience  of  the  executive.  In 
short,  I  would  call  it  the  common  mind  uncommonly  en- 
lightened ;  or  I  would  even  call  it  sanity  enthroned.  Queen 
Victoria  was  judicial ;  her  acts  show  it,  and  her  diary,  so  far 
as  published,  most  of  all.  Washington  was  preeminently 
judicial,  and  it  goes  without  saying  that  to  his  judgments  and 
judicial  wisdom  in  the  plastic  period  of  its  existence,  our  gov- 
ernment is  more  indebted  than  to  all  other  factors  combined. 
He  symbolized  and  energized  the  United  States  of  America. 
The  particular  lawyers  to  whom  he  looked  for  instruction  and 
advice  during  his  first  administration  were  remarkable  men, 
Randolph,  Jefferson  and  Hamilton.  These  lawyers  frequently 
differed  on  important  questions  as  lawyers  will ;  whereupon 
Washington  would  call  on  them  for  briefs  and  arguments.  If 
in  any  of  these  forensic  combats — for  they  were  forensic — 
Hamilton  ever  failed  to  carry  his  point,  I  do  not  recall  it. 
The  reason  for  this  is  that,  of  the  three,  Hamilton  was  by  all 
odds  the  greatest  lawyer ;  but  why  and  wherein  he  so  far 
excelled  must  appear,  if  at  all,  from  a  consideration  of  the 
several  aspects  of  him  which  I  have  catalogued.  I  may  add 
that  it  is  my  purpose  in  this  connection  to  quote  largely 
Hamilton's  own  words  in  proof  of  my  postulates,  and  submit 
the  case  to  you  without  much  argument ;  for  the  limits  of  this 
essay  do  not  permit  me  to  play  the  lawyer  with  Alexander 
Hamilton  for  a  client. 

First,  then,  as  to  the  quality  of  Hamilton's  mind.  To 
characterize  it  in  three  words  I  would  say  that  it  was  acute 
and  logical,  and  altogether  objective.  Hamilton,  in  truth,  was 
an  infant  prodigy,  as  much  so  as  Mozart,  Chatterton  or  Keats ; 
more  so,  indeed,  for  it  is  easier  to  comprehend  the  abnormal 
development  of  a  single  subjective  faculty  for  music,  poetry,  or 
the  like,  than  the  abnormal  development  of  every  faculty  which 
gives  to  a  child  the  maturity  of  a  man. 
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Please  to  note  carefully  the  language  of  the  several  letters 
from  which  I  am  about  to  quote.  I  offer  these  letters  in 
proof,  primarily,  of  Hamilton's  precocity,  but  I  also  wish  you 
to  infer  from  them  whatever  you  please  as  to  the  mental  and 
moral  make-up  of  the  writer.  The  first  is  dated  from  St. 
Croix,  where  he  was  in  full  charge  of  the  important  shipping 
and  commercial  interests  of  Nicholas  Cruger,  his  employer. 
Under  date  of  November  11,  1769,  he  writes  to  Edward 
Stevens,  son  of  his  patron  (and,  I  may  add,  his  putative 
father),  as  follows : 

'*  This  serves  to  acknowledge  the  receipt  of  yours  per  Cap- 
tain Lowndes,  which  was  delivered  me  yesterday.  The  truth 
of  Captains  Lightbowen  and  Lowndes'  information  is  now  veri- 
fied by  the  presence  of  your  father  and  sister,  for  whose  safe 
arrival  I  pray,  and  that  they  may  convey  that  satisfaction  to 
your  soul  that  must  naturally  flow  from  the  sight  of  absent 
friends  in  health.  As  to  what  you  say  respecting  your  soon 
having  the  happiness  of  seeing  us  all,  I  wish  for  an  accom- 
plishment of  your  hopes,  provided  they  are  concomitant  with 
your  welfare,  otherwise  not ;  though  I  doubt  whether  I  shall 
be  present  or  not,  for,  to  confess  my  weakness,  Ned,  my  ambi- 
tion is  prevalent,  so  that  I  contemn  the  grovelling  condition 
of  a  clerk  or  the  like,  to  which  my  fortune  condemns  me,  and 
would  willingly  risk  my  life,  though  not  my  character,  to  exalt 
my  station.  I  am  confident,  Ned,  that  my  youth  excludes  me 
from  any  hopes  of  immediate  preferment,  nor  do  I  desire  it ;  but 
I  mean  to  prepare  the  way  for  futurity.  I'm  na  philosopher, 
you  see,  and  may  justly  be  said  to  build  castles  in  the  air ;  my 
folly  makes  me  ashamed,  and  beg  you'll  conceal  it ;  yet,  Neddy, 
we  have  seen  such  schemes  successful  when  the  projector  is 
constant." 

At  this  time,  1769,  Alexander  Hamilton  was,  you  perceive, 
a  man — aged  twelve.     Poor  little  chap  ! 

His  willingness  to  assume  responsibility  and  his  ability  to 
meet  it,  which  characterised  him  through  life  and  in  whatever 
sphere  of  action,  was  manifested  at  an  early  age,  as  appears 


858  THB   LAWYER,    HAMILTON. 

from  two  of  his  letters  in  1771  wherein,  as  clerk  for  Cruger, 
he  gave  direction  to  the  supercargo  and  captain  of  a  vessel. 
At  this  time  he  was  fourteen  years  of  age,  and  does  not  hesi- 
tate to  lay  down  positive  instructions  to  full-grown  men  with 
a  placid  authority  which  his  own  responsibilities  justified,  and 
without  the  slightest  suggestion  of  bumptiousness.  The  letter 
to  the  supercargo  is  as  follows : 

'^  Reports  here  represent  matters  in  a  very  disagreeable 
light,  with  regard  to  the  Guarda  Gostas,  which  are  said  to 
swarm  upon  the  coast ;  but  as  you  will  be  the  best  judge  of 
what  danger  there  might  be,  all  is  submitted  to  your  prudent 
direction. 

''  Captain  Newton  must  arm  wit'a  you,  as  he  could  not  so 
conveniently  do  it  here.  Give  me  leave  to  hint  to  you  that 
you  cannot  be  too  particular  in  your  instructions  to  him.  I 
think  he  seems  to  want  experience  in  such  voyages.'* 

Of  even  date  he  writes  directly  to  the  aforesaid  Captain 
Newton  as  follows : 

*'  Herewith  I  give  you  all  your  dispatches,  and  desire  you 
will  proceed  immediately  to  Curra^ao.  You  are  to  deliver 
your  cargo  there  to  Tileman  Cruger,  Esq.,  agreeably  to  your 
bill  of  lading,  whose  directions  you  must  follow  in  every 
respect  concerning  the  disposal  of  your  vessel  after  your 
arrival. 

''  You  know  it  is  intended  that  you  shall  go  from  thence  to 
the  main  for  a  load  of  mules,  and  I  must  beg  if  you  do,  youll 
be  very  choice  in  the  quality  of  your  mules,  and  bring  as  many 
as  your  vessel  can  conveniently  contain — by  all  means  take  in 
a  large  supply  of  provender.  Remember,  you  are  to  make 
three  trips  this  season,  and  unless  you  are  very  diligent  you 
will  be  too  late,  as  our  crops  will  be  early  in.  Take  care  to 
avoid  the  Guarda  Costas.  I  place  an  entire  reliance  upon 
the  prudence  of  your  conduct." 

In  1774,  at  the  age  of  seventeen,  Hamilton  published  a 
pamphlet  under  the  following  title : 
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'^  A  Fall  Vindication  of  the  Measures  of  Congress  from  the 
calumnies  of  their  enemies,  in  answer  to  a  letter  under  the 
signature  of  a  Westchester  Farmer ;  whereby  his  sophistry  is 
exposed,  his  cavils  confuted,  his  artifices  detected,  and  his  wit 
ridiculed,  in  a  General  Address  to  the  inhabitants  of  America, 
and  a  Particular  Address  to  the  Farmers  of  the  Province  of 
New  York." 

And  in  February,  1775,  at  the  age  of  eighteen,  a  second 
article  in  reply  to  a  further  letter  from  the  same /^^et^do-farmer. 

During  the  same  year  he  also  published  his  remarks  on  the 
Quebec  bill. 

I  will  have  occasion  again  to  refer  to  these  early  papers 
when  a  few  extracts  therefrom  will  display  the  maturity  ot 
thought  and  somewhat  Addisonian  style  of  composition. 

For  the  present,  it  is  enough  to  say  that  the  authorship  of 
the  first  two  papers,  which  ^ere  published  anonymously,  was 
by  some  attributed  to  the  most  learned  professor  of  King's — 
afterwards  Columbia — College,  and  by  others  to  the  more 
brilliant  leaders  of  the  opposition. 

If  Hamilton  was  a  man  at  twelve,  he  was  an  old  man  at 
eighteen.  As  for  his  boyhood,  there  is  no  evidence  that  he 
ever  had  any. 

So  much  for  the  quality  and  native  strength  of  Hamilton's 
mind. 

I  come  next  to  a  consideration  of  Hamilton's  study  and 
knowledge  of  the  law.  Of  his  prodigious  acquirement  and 
erudition  in  other  branches  of  learning,  the  world  is  generally 
familiar,  and  it  is  a  cheap  but  not  unusual  trick  of  envy  to 
assert  that  jurisprudence  is  so  recondite  a  science,  that  law 
herself  is  so  jealous  a  mistress,  that  those  who  enter  her  por- 
tals must  leave  behind  all  hope  of  knowing  anything  else. 
Witness  for  example  the  immortal  Coke ! 

But  times  have  changed  since  the  days  of  Coke,  and  so 

have  people.     Josh  Billings  says  that  people  change  as  much 

as  anybody.     Jurisprudence  from  the  Coke  standpoint  is  not  a 

'  science  but  a  system  of  dialectics.     It  may  be  that  law  will 
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only  deserye  to  rank  as  a  science  when,  as  suggested  by  Dar- 
win, it  shall  come  to  be  discussed,  in  company  with  morals 
and  politics,  like  any  branch  of  natural  history.  The  tech- 
nique of  the  law  will  always  require  study  and  attention,  but 
the  day  is  past  when,  to  be  accounted  a  lawyer,  it  is  necessary 
to  squander  one's  life  among  the  cobwebs  of  archaic  verbalisms, 
or  the  red  tape  of  technicalities.  Do  you  think  that  Choate  or 
Webster  or  even  Erskine  had  so  nice  a  knowledge  of  shifting 
and  springing  uses  and  whatnot,  that  he  could  put  up  a  job  on 
his  son-in-law  such  as  old  Coke  put  up  on  the  unsuspecting 
Villars? 

But  law  as  a  branch  of  science  has  fundamental  principles 
which  must  be  learned ;  and  the  technique  or  art  of  law  must 
also  be  acquired.  To  do  this  means  time  and  work.  When, 
therefore,  Hamilton's  biographers  unite  in  saying  that  with 
only  four  months  of  arduous  study  of  the  law,  Hamilton  passed 
a  brilliant  examination  for  admission  to  the  bar,  what  are  we 
to  think  ?  It  may  be  conceded  that  there  are  minds  of  such 
unasual  grasp  and  clearness  that  the  most  abstruse  principles, 
in  all  their  bearings  and  relationships,  are  better  comprehended 
by  them  in  a  glance  than  by  the  average  mind  through  hours 
of  pondering.  And  it  may  be  likewise  conceded  that  there 
are  photographic  minds  so  sensitive  and  retentive  that  an 
impression  once  made  is  made  forever,  but  the  fact  remains 
that  to  produce  an  impression  even  on  such  a  mind,  requires  a 
"  time  exposure,"  and  out  of  justice  to  the  profession — to  say 
nothing  of  its  members — I  resent  the  statement  that  a  man, 
however  endowed,  can  become  a  brilliant  lawyer  with  only 
four  months  study.  Fortunately  for  our  self-complacency, 
this  statement  of  Hamilton's  biographers  is  a  mistake  easily 
demonstrated. 

In  his  answer  to  the  "  Westchester  Farmer  "  heretofore  men- 
tioned, Hamilton  not  only  argues  like  a  lawyer,  but  he  displays 
the  knowledge  and  habits  of  a  lawyer,  and  quotes  repeatedly 
from  such  lights  as  Coke,  Blackstone,  Grotius,  Puffendorf, 
Hobbes,  Locke,  Bacon  and  Montesquieu.     He  analyzes  with 
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consummate  skill,  and  from  a  legal  standpoint,  the  charters  of 
nearly  all  the  American  colonies,  as  well  as  the  acts  of  parlia- 
ment passed  from  time  to  time  in  relation  thereto.  His  knowl- 
edge of  the  authorities  which  he  cites  does  not  appear  to  be 
superficial  or  borrowed.  His  language  shows  a  comprehensive 
and  masterful  grasp  of  the  legal  principles  involved.  Jn  short, 
these  papers  could  never  have  been  written  by  one  ignorant  of 
the  law. 

It  was  my  intention  to  quote  from  these  early  writings  of 
Hamilton  in  proof  of  the  fact  that  at  the  age  of  seventeen  he 
had  not  only  studied  law,  but  had  studied  it  diligently.  But 
I  forego  for  the  sake  of  brevity. 

Shortly  after  the  publication  of  these  papers,  Hamilton,  as 
you  know,  was  elected  captain  of  an  artillery  company,  and 
among  his  duties  was  that  of  keeping  the  company's  accounts. 
These  accounts  were  kept  in  a  book  specially  prepared  for  the 
purpose,  although  it  would  seem  to  have  served  Hamilton  as 
an  index  rerum.  Scattered  all  through  the  book  are  miscel- 
laneous memoranda  and  excerpts  from  works  which  he  was 
then  reading.     Among  these  may  be  mentioned : 

Robinson's  Charles  Y. 

Present  State  of  Europe. 

Grecian  History. 

Bacon's  Essays. 

Philosophical  Transactions. 

Hobbes*  Dialogues. 

Plutarch's  Morals. 

Cicero's  Morals. 

Demosthenes'  Orations. 

Cudworth's  Intellectual  System. 

Entick's  History  of  the  Late  War. 

European  Settlements  in  America. 

Ralt's  Dictionary  of  Trade  and  Commerce. 

Winn's  History  of  America. 

Montaigne's  Essays. 

View  of  the  Universe. 
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Lex  Mercatoria. 

Review  of  the  Characters  of  the  Principal  Nations  of 
Europe. 

Review  of  Europe. 

History  of  Prussia. 

History  of  France. 

Lassel's  Voyage  through  Italy. 

In  a  letter  to  Philip  Schuyler,  dated  from  camp  in  1781, 
Hamilton,  with  commendable  anxiety  to  vindicate  himself  in 
the  eyes  of  his  new-made  father-in-law,  relates  fully  the  cir- 
cumstances of  his  misunderstanding  with  Washington  which 
led  to  a  separation.  In  this  letter  he  speaks  of  ^'  resuming  " 
his  study  of  the  law.  This  necessarily  implies  that  prior  to 
the  date  of  the  letter  he  had  studied  law,  and  that  his  studies 
had  been  interrupted,  and  that  he  intended  shortly  to  return 
to  them.  In  this  letter  he  also  expressed  the  hope  that  he 
might  obtain  an  independent  command,  so  that  he  would  have 
more  leisure  for  the  study  of  the  law. 

The  year  previous,  at  the  age  of  23,  Hamilton  had  written 
to  James  Duane,  a  member  of  Congress  from  New  York,  a 
voluminous  epistle  in  which,  to  be  sure,  he  makes  no  specific 
mention  of  the  law ;  but  the  letter  itself  could  only  have  been 
written  by  a  lawyer.  To  me,  this  letter  exhibits  such  a  depth 
and  reach  of  intellect  that  a  mere  summary  of  its  contents 
would  fail  to  do  it  justice.  Hamilton,  in  closing,  apologizes 
for  the  length  of  the  letter,  assuring  his  correspondent  that  it 
had  been  hastily  written  and  that  for  want  of  time  he  had  been 
unable  to  revise  it. 

This  letter  is  interesting  for  more  reasons  than  one.  Its 
style  and  composition  show  that  he  had  shaken  off  the  tram- 
mels of  the  classicists,  and  that  the  stilted  formalism  of  Addi- 
son, which  earlier  in  life  he  had  unconsciously  imitated,  had 
evolved  into  a  vigorous  vertebrate  style  peculiarly  his  own. 

The  letter  is  also  valuable  as  proving  that  even  at  the  age 
of  twenty-three,  and  in  the  midst  of  the  war,  Hamilton  had 
felt  the  necessity  for  a  rational  Constitution,  and  had  antici- 
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pated  many   of  the    provisions   of  the   instrument    finally 
adopted. 

After  pointing  out  that  the  fundamental  defect  in  the  exist- 
ing government  was  the  want  of  power  in  Congress,  and 
deprecating  the  fact  that  the  Congress  had  not  lived  up  even 
to  the  powers  conferred  upon  them,  he  says : 

''  It  may  be  pleaded,  that  Congress  had  never  any  definite 
powers  granted  them,  and,  of  course,  could  exercise  none, 
could  do  nothing  more  than  recommend.  The  manner  in 
which  Congress  was  appointed,  would  warrant,  the  public 
good  required,  that  they  should  have  considered  themselves  as 
vested  with  full  powers  to  preserve  the  Republic  from  harm. 
They  have  done  many  of  the  highest  acts  of  sovereignty, 
which  were  always  cheerfully  submitted  to :  the  declaration  of 
independence ;  the  declaration  of  war  ;  the  levying  of  an  army; 
creating  a  navy ;  emitting  money ;  making  alliance^  with 
foreign  powers;  appointing  a  dictator,  etc.,  etc.  All  these 
implications  of  a  complete  sovereignty  were  never  disputed  and 
ought  to  have  been  a  standard  for  the  whole  conduct  of 
administration.  Undefined  powers  are  discretionary  powers^ 
limited  only  by  the  object  for  which  they  were  given — in  the 
present  case  the  independence  and  freedom  of  America.'* 

Here,  you  observe,  was  the  enunciation  by  a  young  lawyer 
of  twenty-three  of  that  doctrine  of  "implied  power"  subse- 
sequently  elaborated  by  John  Marshall,  and  which  furnished 
the  key-note  to  his  distinctive  greatness  and  immortal  glory. 

In  concluding  this  remarkable  letter  the  young  Solon  says : 

"  The  manner  in  which  a  thing  is  done,  has  more  influence 
than  is  commonly  imagined.  Men  are  governed  by  opinion  : 
this  opinion  is  as  much  influenced  by  appearances  as  by  real- 
ities. If  a  Government  appears  to  be  confident  of  its  own 
powers,  it  is  the  surest  way  to  inspire  the  same  confidence  in 
others.  If  it  is  difiident,  it  may  be  certain  there  will  be  a  still 
greater  difiidence  in  others ;  and  that  its  authority  will  not 
only  be  distrusted,  controverted,  but  contemned." 
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"  I  wish,  too,  Congress  would  always  consider,  that  a  kind- 
ness consists  as  much  in  the  manner  as  in  the  thing.  The 
best  things  done  hesitatingly,  and  with  an  ill  grace,  lose  their 
eflfect,  and  produce  disgust  rather  than  satisfaction  or  gratitude. 
In  what  Congress  have  at  any  time  done  for  the  army,  they 
have  commonly  been  too  late.  They  have  seemed  to  yield  to 
importunity  rather  than  to  sentiments  of  justice  or  to  a  regard 
for  the  accommodation  of  their  troops.  An  attention  to  this 
idea  is  of  more  importance  than  it  may  be  thought.  I,  who 
have  seen  all  the  workings  and  progress  of  the  present  discon- 
tent, am  convinced  that  a  want  of  this  has  not  been  among  the 
most  inconsiderable  causes.*' 

Hamilton  was  admitted  to  practice  in  1782,  and  in  that 
year,  under  date  of  November  3d,  he  writes  to  La  Fayette  as 
follows  : 

^^  I  have  been  employed  for  the  last  ten  months  in  rocking 
the  cradle  and  studying  the  art  of  fleecing  my  neighbors.  I 
am  now  a  grave  counsellor  at  law,  and  shall  soon  be  a  grave 
member  of  Congress.     *     *     * 

"  I  am  going  to  throw  away  a  few  months  more  in  public 
life  and  then  retire,  a  simple  citizen  and  good  pater-familias 
*  *  *.  You  see  the  disposition  I  am  in.  You  are  con- 
demned to  run  the  race  of  ambitipn  all  your  life.  I  am  already 
tired  of  the  career  and  dare  to  leave  it." 

Thus  I  have  shown,  I  think,  that  Hamilton  had  read  law, 
and  to  good  purpose,  as  early  as  1774,  and  that  during  the 
eight  years  intervening  between  that  date  and  his  admission 
to  the  bar  he  had  continued  his  reading  as  opportunity  offered. 
I  therefore  venture  to  suggest  to  his  future  biographers  that 
they  avoid  the  absurd  and  incredible  error  of  allotting  four 
months  only  to  the  acquirement  of  a  legal  education,  which, 
within  two  years  from  the  time  he  swung  his  shingle  to  the 
breeze,  placed  him  in  the  forefront  of  American  lawyers. 

Hamilton  had  a  bilious  temperament — a  nervous  tempera- 
ment, which  implies  either  energy  or  restlessness.  In  him  it 
meant  both,  for  he  had  a  restless  energy  which,  according  to 
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friends  and  foes  alike,  was  the  manifestation  of  an  exuberant 
ambition.  But  there  are  ambitions  and  ambitions.  The  ambi- 
tion of  Aaron  Burr  was  as  towering  as  that  of  Alexander  Ham- 
ilton, the  diflference  being  that  the  one  would  achieve  at  any 
cost  and  regardless  of  the  general  good,  while  the  other  would 
sacrifice  to  his  ambition  neither  his  exquisite  sense  of  personal 
honor  nor  the  honor  of  his  country.  Even  Washington 
admitted  that  Hamilton  was  ambitious,  but  see  how  magnifi- 
cently he  qualified  the  statement.  In  his  letter  to  President 
Adams,  urging  Hamilton's  appointment  as  Inspector- General 
of  our  armies,  Washington  wrote : 

'^  By  some  he  is  considered  as  an  ambitious  man,  and,  there- 
fore, a  dangerous  one ;  that  he  is  ambitious  I  shall  readily 
grant,  but  it  is  of  that  laudable  kind  which  prompts  a  man  to 
excel  in  whatever  he  takes  in  hand.  He  is  enterprising — 
quick  in  his  perceptions — and  his  judgment  intuitively  great." 

Nor  did  Hamilton  ever  deny  that  he  was  ambitious;  he 
proclaimed  it,  as  I  have  shown,  when  he  was  twelve  years  of 
age,  and  he  qualified  it  then  as  Washington  qualified  it  after- 
wards, and  as  one  of  Shakespeare's  characters  qualified  it 
when  he  said,  '^  If  it  be  a  sin  to  covet  honor,  I  am  the  most 
offending  soul  alive." 

But  the  resolve  of  this  noble  waif  to  be,  and  to  do,  was 
tempered  by  a  diffidence  or  modesty  which,  I  am  disposed  to 
think,  was  more  often  assumed  than  felt,  for  I  have  noticed  the 
same  affectation,  or  adroitness,  in  the  greatest  of  men ;  the 
Apostle  Paul,  for  instance,  or  Lincoln,  or  Darwin.  Bulwer 
Lytton  would,  perhaps,  call  it  "  the  hypocrisy  of  frankness ;  " 
St.  Paul  called  it  '^  a  holy  cunning."  I  do  not  know  that  Lin- 
coln or  Darwin  or  Hamilton  ever  characterized  it,  although  in 
his  letter  to  Duane,  Hamilton  does  give  it  as  one  of  his  maxims 
that  people  are  governed  by  opinion,  and  that  opinion  is  based 
as  much  on  appearance  as  on  realities.  And  I  recall  a  letter 
of  Darwin's  to  one  of  his  correspondents  (who  had  stated 
dogmatically  concerning  some  object  in  natural  history  that 
such-and-such  was  so)  wherein  the  foxy  old  scientist  fairly 
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chuckled  and  said,  in  effect,  that  what  his  correspondent  had 
affirmed  so  positively  he  (Darwin)  years  before  had  suggested 
as  a  possibility,  although  he  was  quite  as  convinced  of  its  truth 
then  as  he  was  now  ! 

Can  it  be  doubted  that  the  instantaneous  success  of  the 
^^  Origin  of  Species"  was  due  as  much  to  the  assumed  humility 
of  Darwin  in  advancing  his  arguments  as  it  was  to  the  argu- 
ments themselves ;  or  that  the  influence  of  Hamilton's  writing 
in  The  Federalist  was  due  as  much  to  the  calm,  dispas- 
sionate, temperate  tone  of  his  arguments  as  to  the  arguments 
themselves  ?  And  was  it  not  as  much  what  Lincoln  insinuated 
as  what  he  said  that  made  him  President  ?  And,  in  truth,  it 
is  human  nature  to  reject  with  irritation  arguments  and  advice 
thrust  upon  us,  while  we  yield  to  persuasions  made  so  adroitly 
that  they  flatter  our  own  penetration  and  powers  of  reasoning. 

To  sum  up  Hamilton's  temperament,  therefore,  I  would  say 
that  he  was  nobly  ambitious,  but  wisely  cautious ;  sometimes 
most  tentative  when  he  was  really  most  assured. 

Hamilton  owed  much,  undoubtedly,  to  his  fine  physique 
and  to  his  fluent  and  dramatic  oratory.  Somewhat  below 
medium  size,  he  nevertheless  bore  himself  with  such  a  front 
that  his  figure  at  all  times  seemed  commanding.  His  eyes 
were  large  and  luminous,  and  it  is  universal  testimony  that 
upon  whomsoever  they  rested  that  person  felt  the  almost  hyp- 
notic influence  of  the  spirit  which  looked  from  out  them.  If 
those  eyes  were  mournful,  levity  was  impossible ;  if  they  were 
angry,  unseen  lightnings  crackled  in  the  air ! 

An  editorial  in  the  Albany  Centinel  of  August  29,  1804, 
which  I  find  in  Coleman's  Collection,  is  a  layman's  testimony 
to  the  charm  of  Hamilton's  address.  Coleman's  Collection, 
by  the  way,  is  a  compilation  of  the  facts  and  documents  rela- 
tive to  the  death  of  Hamilton,  published  in  1804;  a  rare 
volume,  which  it  was  my  sometime  good  fortune  to  purchase 
at  an  antiquarian  bookstore.  The  article  from  the  Albany 
Centinel  referred  to,  is  a  comment  on  the  action  of  the  Supreme 
Court  in  adjourning  for  a  number  of  days  out  of  respect  to 
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the  memory  of   Hamilton,    and  of  ordering  the  court-room 
draped  in  black. 

"By  direction  of  the  judges,"  says  the  editor,  "the  bench, 
the  bar,  including  the  seats  of  the  counsellors  and  attorneys, 
the  clerk's  desk  and  table,  and  the  ^yall  back  of  the  judge's 
seat  \?ere  hung  in  black  during  the  term.  In  no  place,  per- 
haps, could  a  tribute  of  this  kind  have  been  offered  with  a 
more  striking  effect.  It  is  here,  more  than  anywhere,  that  all 
who  have  attended  court,  with  whatever  motive,  feel  the 
deprivation  of  its  late  peerless  member.  It  is  here  we  recollect 
our  first  inquiries  used  to  be,  as  if  every  gratification  depended 
upon  it :  Is  Hamilton  in  town  ?  and  if  present,  his  engaging 
address  and  his  intelligent  eye  never  failed  to  interest  us — to 
raise  our  expectations.  When  he  began,  we  were  attentive — 
an  harmonious  voice — select  expressions — elevated  sentiment. 
He  divided  his  subject — we  perceived  his  distinction:  nothing 
perplexed — nothing  insipid — nothing  languid.  He  unfolded 
the  web  of  his  argument — we  were  enthralled.  He  refuted 
the  sophism — we  were  freed.  He  introduced  a  pertinent 
narrative — we  were  interested.  He  modulated  his  voice — we 
were  charmed.  He  was  jocular — we  smiled.  He  pressed 
serious  truths — we  yielded  to  their  force.  He  addressed  the 
passions — the  tears  glided  down  our  cheeks.  And  had  he 
raised  his  voice  in  anger,  we  should  have  trembled  and  wished 
ourselves  away.  Here,  and  in  him,  have  we  often  seen  the 
human  character  raised  to  its  ^noon-tide  point.'  Alas,  how 
chilling  is  this  sable  contrast !  " 

Such  was  Hamilton's  power  when  he  was  thoroughly  pre- 
pared. And  that  he  was  always  prepared  is  equally  well 
attested.  His  industry  was  as  unlet-up-able  as  the  force  of 
gravity.  Chancellor  Kent  says  that  he  ransacked  the  books 
and  hunted  a  precedent  to  its  lair.  The  whole  body  of  his 
works  is  a  monument  to  his  habits  of  industry,  and  attests,  as 
well,  the  method  and  system  with  which  he  worked.  When 
Talleyrand,  that  dubious  genius,  whose  darkling  star  drew  him 
to  America,  was  walking  the  streets  of  New  York  one  night, 
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he  chanced  to  glance  up  at  the  building  in  which  Hamilton 
had  his  law  chambers,  and  saw  from  Hamilton's  shadow  on  the 
office  curtain  that  the  lawyer  was  busily  at  work.  On  the  next 
day  the  great  diplomatist  remarked :  ^^  Last  night  I  saw  one  of 
the  wonders  of  the  world ;  a  man  laboring  at  midnight  for  the 
support  of  his  family,  who  had  made  the  fortune  of  a  nation." 

Hamilton's  punctilious  regard  for  the  interests  of  his  client, 
as  well  as  his  providence  and  forethought,  is  nowhere  better 
illustrated  than  in  the  days  preceding  his  fatal  duel.  In  his 
instructions  to  Mr.  Pendleton,  who  acted  as  his  second,  and 
who  was  a  fellow  member  of  the  New  York  bar,  Hamilton 
had  said  as  a  reason  for  postponing  the  encounter  to  the  close 
of  the  term  :  '^  I  should  not  think  it  right,  in  the  midst  of  the 
circuit,  to  withdraw  my  services  from  those  who  may  have  con- 
fided important  interests  to  me  and  expose  them  to  the  embar- 
rasment  of  seeking  other  counsel  who  may  not  have  time  to  be 
sufficiently  instructed  in  their  cases.  I  shall  also  want  a  little 
time  to  make  some  arrangement  respecting  my  own  affairs.'' 

Of  Hamilton's  general  character  it  is  hardly  necessary  to 
speak.  Of  his  particular  character  as  a  lawyer,  I  will  only 
say  that  it  was  characterized  by  an  integrity  and  moral  courage 
which  in  many  instances  was  as  splendid  as  the  quality  of 
courage  displayed  at  Yorktown.  Take  the  case  of  Rutgers  vs. 
WaddingtoUy  for  example :  Mrs.  Rutgers  was  a  poor  widow 
who  had  fled  during  the  Revolution  and  whose  property  had 
been  confiscated  and  had  passed  into  the  hands  of  the  defend- 
ant, a  rich  Tory  merchant.  After  the  Revolution  she  returned 
to  claim  her  property,  and  under  the  trespass  laws  passed 
by  the  New  York  Legislature,  she  would  be  entitled  to  recover. 
These  statutes,  however,  contravened  some  of  the  provisions  of 
the  treaty  of  peace  with  Great  Britain,  and  were,  in  Hamil- 
ton's opinion,  unconstitutional.  Both  public  opinion  and  the 
laws  of  New  York  favored  the  widow ;  nevertheless  Hamilton 
championed  the  cause  of  the  rich  defendant  and  succeeded  in 
obtaining  from  a  reluctant  court  the  pronouncement  that  a 
treaty  made  by  Congress  was  the  supreme  law  of  the  land,  and 
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that  the  statutes  of  New  York  contrayened  the  treaty  and 
were,  therefore,  void.  On  the  announcement  of  this  decision, 
indignation  meetings  were  called,  and  both  Hamilton  and  the 
court  denounced  in  unmeasured  terms.  Hamilton's  motives 
were  attacked  in  a  series  of  articles  written  by  one  Ledyard, 
who  signed  himself  Mentor."  To  these  articles  Hamilton 
replied  over  the  signature  of  '^Phocion,'*  and  it  is  not  too 
much  to  say  that  these  letters  of  '^  Phocion ''  fairly  outrank 
his  letters  in  Tlie  Federalist,  Of  course  he  was  successful  in 
the  controversy,  for  it  was  true,  as  Burr  once  said,  that  who- 
ever committed  himself  to  paper  with  Hamilton  was  lost. 
Under  the  elucidation  of  ^^  Phocion,"  even  the  public  came  to 
understand  the  reasons  underlying  the  judgment  of  the  court, 
and  there  was  thus  established  once  and  forever,  not  only  by 
judicial  decree,  but  by  popular  approval,  the  doctrine  that  a 
treaty  of  Congress  is  the  supreme  law  of  the  land,  and  that  all 
acts  or  parts  of  acts  of  a  state  legislature  in  contravention  of 
the  treaty  are  null  and  void. 

But  perhaps  a  lawyer's  character  is  nowhere  more  crucially 
tested  than  in  the  matter  of  fees ;  and  here,  it  seems  to  me, 
Hamilton  was  at  times  Quixotic.  Aside  from  the  many 
causes  which  he  espoused  without  fees,  the  evidences  are  con- 
vincing that  his  charges  at  all  times  were  very  moderate.  On 
one  occasion  he  had  agreed  to  conduct  a  case  for  a  thousand 
dollars.  It  proved  to  be  a  more  protracted  and  difficult  litiga- 
tion than  he  had  anticipated,  but  he  finally  won  it.  His 
client,  as  a  token  of  his  appreciation,  offered  to  send  him  two 
thousand  dollars,  but  Hamilton  replied :  ^^  I  must  decline  it ; 
when  I  undertook  this  case  I  mentioned  one  thousand  dollars. 
It  has  given  me  more  trouble  than  I  expected,  it  might  have 
given  me  less ;  I  cannot  think  of  accepting  this  additional  sum 
under  the  flush  of  grateful  feeling  on  gaining  a  doubtful  cause." 

In  the  case  oi  LeGruen  vs.  Gouvemeur  and  Kemble,  Hamil- 
ton and  Burr  associated,  were  opposed  by  Gouverneur  Morris, 
a  relative  of  one  of  the  defendants.     The  case  had  been  liti- 
gated in  many  courts  and  had  become  famous.     Hamilton  and 
24 
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Barr  won  the  cause  and  their  grateful  client,  whose  whole  for- 
tune had  been  at  stake  and  who  had  recovered  one  hundred 
and  twenty-five  thousand  dollars,  tendered  to  Hamilton  a  fee 
of  eight  thousand  dollars.  Hamilton  declared  that  one  thou- 
sand was  sufficient,  and  would  receive  no  more.  LeGuen 
made  a  like  tender  of  eight  thousand  dollars  to  Burr,  who,  it  is 
needless  to  say,  accepted  it  out  of  hand. 

Hamilton's  personality  was  one  of  the  most  winsome  imagi- 
nable. There  was,  to  begin  with,  dignity ;  not  adventitious 
but  innate.  We  can  glimpse  it  in  his  letter  to  Philip  Schuy- 
ler already  referred  to,  jdescribing  his  falling  out  with  Wash- 
ington. The  fine  pride  revealed  in  this  letter  would  be 
remarkable  in  a  man  twice  his  years,  and  in  a  youth  of  twenty- 
four  the  dignity  of  selfhood  which  it  portrays  is  most  extra- 
ordinary. Detailing  the  circumstances  of  the  unfortunate 
afiair,  Hamilton  writes :  '^  Two  days  ago  the  General  and  I 
passed  each  other  on  the  stairs.  He  told  me  he  wanted  to 
speak  to  me.  I  answered  that  I  would  wait  upon  him 
immediately.  I  went  below  and  delivered  to  Mr.  Tilghman  a 
letter  to  be  sent  to  the  Commissary  containing  an  order  of  a 
pressing  and  interesting  nature.  Returning  to  the  General  I 
was  stopped  on  the  way  by  the  Marquis  La  Fayette  and  we 
conversed  together  about  a  minute  on  a  matter  of  business. 
He  can  testify  how  impatient  I  was  to  get  back  and  that  I 
left  him  in  a  manner,  which,  but  for  our  intimacy,  would  have 
been  more  than  abrupt.  Instead  of  finding  the  General  as 
usual,  in  his  room,  I  met  him  at  the  head  of  the  stairs,  where, 
accosting  me  in  an  angry  tone,  '  Colonel  Hamilton,*  said  he, 
^  you  have  kept  me  waiting  at  the  head  of  the  stairs  these  ten 
minutes;  I  must  tell  you,  sir,  you  treat  me  with  disrespect.' 
I  replied  without  petulancy  but  with  decision,  ^  I  am  not 
conscious  of  it,  sir,  but  since  you  have  thought  it  necessary  to 
tell  me  so,  we  part'  'Very  well,  sir,  said  he,  'if  it  is  your 
choice.'— -or  something  to  this  effect,  and  we  separated.  I  sin- 
cerely believe  my  absence  which  gave  so  much  umbrage  did 
not  last  two  minutes." 
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It  seems  that  the  General,  repenting  of  his  hasty  action, 
sent  the  aforementioned  Tilghman  to  Hamilton  desiring  an 
interview,  hoping  to  heal  a  difference  which  could  only  have 
happened  in  a  moment  of  passion.  The  youth  replied  to  these 
overtures  of  Washington  as  follows : 

'^  I  requested  Mr.  Tilghman  to  tell  him,  first,  that  I  had 
taken  my  resolution  in  a  manner  not  to  be  revoked.  Second, 
that  as  a  conversation  could  serve  no  other  purpose  than  to 
produce  explanations  mutually  disagreeable,  while  I  certainly 
would  not  refuse  an  interview  if  he  desired  it,  yet  I  would  be 
happy  if  he  would  permit  me  to  decline  it.  Third,  that,  though 
determined  to  leave  the  family,  the  same  principle  which  had 
kept  me  so  long  in  it,  would  continue  to  direct  my  conduct 
toward  him  when  out  of  it.  Fourth,  that,  however,  I  did  not 
wish  to  distress  him  or  the  public  business  by  quitting  him 
before  he  could  derive  other  assistance  by  the  return  of  some 
of  the  gentlemen  who  were  absent.  Fifth,  and  that  in  the 
meantime  it  depended  on  him  to  let  our  behavior  to  each  other 
be  the  same  as  if  nothing  had  happened." 

And  he  adds :  ^'  Perhaps  you  may  think  I  was  precipitate 
in  rejecting  the  overture  made  by  the  General  to  an  accommo- 
dation, but  I  must  assure  you,  my  dear  sir,  it  was  not  the 
effect  of  resentment.  It  was  the  deliberate  result  of  maxims 
I  had  long  formed  for  the  government  of  my  conduct.  *  *  * 
I  was  always  determined,  if  there  should  ever  happen  a  breach 
between  us,  never  to  consent  to  an  accommodation.  I  was 
persuaded  that  when  once  that  nice  barrier  which  marked 
the  boundaries  of  what  we  owed  each  other  should  be  thrown 
down,  it  might  be  propped  but  could  never  be  restored.** 

There  is  nothing  in  this  letter  for  which  one  must  make 
allowances  on  account  of  youth,  nothing  to  which  any  man  of 
sensibility  could  possibly  take  exception.  That  Hamilton's 
conduct  did  not  give  offense  to  Washington  is  abundantly  proved 
by  the  intimate  relationship  between  them  ever  afterward 
maintained. 

Hamilton  was  far  from  being  distant  or  inaccessible.  On 
the  contrary,  he  was  always  affable  and  at  times  even  play- 
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fully  familiar.  Between  the  acceptance  of  Burr's  challenge, 
which  was  in  the  latter  part  of  June,  1804,  and  the  actual 
encounter,  on  July  llth,  there  was  a  meeting  of  the  Society 
of  the  Cincinnati.  Hamilton,  who  had  been  chosen  President- 
General  of  the  Society,  was  obliged  to  preside,  and  one  of  his 
biographers  says :  ^^  He  was  urged  to  sing,  and  when  the  com- 
pany would  take  no  refusal,  he  gave  them  the  '  Ballad  of  the 
Drum.'  Burr  sat  at  his  left  hand  and  was  observed  to  be 
silent  and  gloomy,  gazing  with  marked  and  fixed  earnestness 
at  Hamilton  during  this  song." 

It  was  Hamilton's  swan  song ;  but  the  fact  that  he  sang  at 
all  shows  that  he  was  in  the  habit  of  piping  up  on  occasion, 
when  good  fellowship  was  expected  rather  than  good  music. 

In  the  memoirs  of  Chancellor  Kent,  recently  published  by 
his  great-grandson,  we  are  told  that  on  one  of  the  circuits  upon 
which  Kent  and  Hamilton  were  together,  the  Judge  had 
retired  early  on  account  of  some  slight  indisposition.  It  turned 
suddenly  cold  during  the  night  and  Hamilton,  evidently  dis- 
turbed by  the  indisposition  of  his  friend,  entered  the  Judge's 
room  armed  with  an  extra  blanket  which  he  insisted  on  tuck- 
ing carefully  about  the  recumbent  figure,  saying :  ^^  Sleep 
warm,  little  Judge,  and  get  well.  What  should  we  do  if  any- 
thing should  happen  to  you?  " 

Hamilton  was  not  only  afiable  but  afi'ectionate,  though  he 
had  schooled  himself,  I  think,  to  subordinate  his  affections  to 
his  cooler  judgments. 

When  in  1779  John  Laurens,  to  my  thinking,  one  of  the 
finest  and  most  dramatic  characters  of  the  Revolution,  with- 
drew from  Washington's  stafi",  Hamilton  wrote  him  as  follows : 

"  Cold  in  my  professions— warm  in  my  friendships— I  wish, 
my  dear  Laurens,  it  were  in  my  power  by  actions  rather  than 
words,  to  convince  you  that  I  love  you.  I  shall  only  tell  you 
that  till  you  bid  us  adieu  I  hardly  knew  the  value  you  had 
taught  my  heart  to  set  upon  you.  Indeed,  my  friend,  it  was 
not  well  done.  You  know  the  opinion  I  entertain  for  man- 
kind ;  and  how  much  it  is  my  desire  to  preserve  myself  from 
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the  more  particular  attachments  and  to  keep  my  happiness 
independent  of  the  caprices  of  others.  You  shouldn't  have 
taken  advantage  of  my  sensibility  to  steal  into  my  affections 
without  my  consent." 

La  Fayette  was  from  the  first,  and  continued  to  be,  an  ardent 
lover  of  Hamilton.  In  April,  1782,  he  wrote  to  him  as  fol- 
lows :  "  Dear  Hamilton :  However  silent  you  may  please  to 
be,  I  will,  nevertheless,  remind  you  of  a  friend  who  loves  you 
tenderly  and  who,  by  his  attachment,  deserves  a  great  share 
in  your  affection.'' 

And  again  in  1785,  writing  from  Paris,  La  Fayette  says: 
*' My  dear  Hamilton:  Although  I  have  just  now  written  to 
McHenry  requesting  him  to  impart  my  gazette  to  you,  a  very 
barren  one  indeed,  I  feel  within  myself  a  want  to  tell  you  that 
I  love  you  tenderly.'* 

And  La  Fayette  is  not  to  be  blamed,  for  it  was  impossible 
not  to  love  that  dauntless,  chivalric,  transcendent  genius,  who 
dominated  the  hearts  as  well  as  the  minds  of  all  who  once 
encountered  him. 

Of  course  Hamilton  achieved  success  in  the  prosecution  of 
his  profession.  The  foregoing  has  been  written  to  little  pur- 
pose if  it  does  not  explain  the  why  fore.  On  the  withdrawal  of 
Jay  he  was  offered  the  appointment  of  Chief  Justice  of  the 
United  States,  and  declined  it.  The  volumes  of  his  corres- 
pondence contain  letters  from  notabilities  throughout  the 
world  introducing  to  Hamilton  those  who  desired  his  profes- 
sional services.  Kent  says  that  he  was  engaged  as  counsel  in 
every  case  of  real  importance.  His  own  letters  are  full  of 
apologies  for  neglecting  his  absent  friends,  the  invariable 
excuse  being  the  pressure  of  professional  engagements.  In  a 
letter  to  McHenry,  Secretary  of  War,  urging  the  latter  not  to 
.withhold  from  him  his  meager  pay  of  Inspector- General,  inas- 
much as  he  was  a  man  of  family  and  without  other  means  than 
his  professional  income,  Hamilton  says  that  the  law  practice 
which  he  had  sacrificed  to  take  command  of  the  army  was  from 
three  to  four  thousand  pounds  a  year.  In  those  days  this  was 
a  goodly  income. 
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Of  tributes  to  his  legal  abilities  there  is  no  end.  John  Mar- 
shall ranked  him,  next  to  Washington,  the  greatest  character  in 
history.  Kent's  eulogies  are  well  known  and  are  enthusiastic 
to  the  verge  of  extravagance.  The  Chancellor  first  saw  Ham- 
ilton at  the  bar,  addressing  a  court  and  jury,  in  the  summer 
of  1784,  when  Kent  himself  was  a  stripling,  and  Hamilton 
made  a  lasting  impression  upon  that  budding  jurist. 

The  case  of  Croswell  ads.  The  People  was  heard  before  the 
Supreme  Court  in  the  February  term,  1804,  and  was  therefore 
one  of  the  last  cases  Hamilton  ever  argued. 

Croswell  had  been  indicted  and  convicted  of  a  libel  upon 
Thomas  Jefferson,  then  President  of  the  United  States.  The 
defendant  offered  to  prove  the  truth  of  the  charge,  but  the 
trial  judge  overruled  the  testimony  and  charged  the  jury  that 
it  was  not  in  their  province  to  decide  on  the  intent  of  the 
defendant  or  whether  the  libel  was  true  or  false  or  malicious, 
and  that  those  questions  belonged  exclusively  to  the  court.  A 
verdict  was  returned  for  the  plaintiff.  Motion  for  new  trial 
was  overruled  and  the  case  appealed.  Hamilton  was  retained 
to  argue  the  appeal.  Chancellor  Kent  says  that  his  argument 
in  the  case  was  the  greatest  forensic  effort  Hamilton  ever  made, 
for  he  was  arguing  in  favor  of  the  liberty  of  the  press  and 
against  the  common  law  dogma  that  the  greater  the  truth,  the 
greater  the  libel. 

"  For  the  last  six  years  of  his  life,**  says  Chancellor  Kent, 
^^  he  was  arguing  causes  before  me,  and  I  have  been  sensibly 
struck  in  a  thousand  instances  with  his  habitual  reverence  for 
truth,  his  candor,  his  ardent  attachment  to  civil  liberty,  his 
indignation  at  oppression  of  every  kind,  his  abhorrence  of  every 
semblance  of  fraud,  his  reverence  for  justice  and  his  sound 
legal  principles  drawn  by  clear  and  logical  deductions  from 
the  purest  Christian  ethics  and  from  the  very  foundations  of 
all  rational  and  practical  jurisprudence.  He  was  blessed  with 
a  very  amiable,  generous,  tender  and  charitable  disposition, 
and  he  had  the  greatest  simplicity  of  any  man  I  ever  knew.  It 
was  impossible  not  to  love  as  well  as  to  respect  and  admire  him.** 
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Ambrose  Spencer,  who,  as  a  member  of  the  bar,  had  had 
many  tilts  with  Hamilton,  and  who  on  one  occasion  had  been 
flagellated  by  Hamilton's  sarcasm,  thus  testifies :  *'  Alexander 
Hamilton  was  the  greatest  man  this  country  ever  produced. 
I  knew  him  well.  I  was  in  situations  often  to  observe  and 
study  him.  I  saw  him  at  the  bar  and  heard  him  argue  cases 
before  me  while  I  sat  as  a  judge  on  the  bench.  Webster  has 
done  the  same.  In  power  of  reason,  Hamilton  was  the  equal 
of  Webster ;  and  more  than  this  can  be  said  of  no  man.  In 
creative  power,  Hamilton  was  infinitely  Webster's  superior.** 

After  such  exalted  tributes  from  his  contemporaries — men 
who  knew  him,  and  whose  own  greatness  estops  criticism  either 
of  their  candor  or  their  faculties  of  discernment — to  close  this 
essay  with  a  panegyric  of  mine  would  be  a  sorry  climax.  I 
choose,  rather,  to  conclude  in  the  words  of  Hamilton  himself 
—words  which  were  addressed  to  a  former  generation,  to  be 
sure,  but  which  still  have  in  them  a  note  of  warning  that  our 
own  generation  would  do  well  to  heed :  "  Those,**  he  says,  in 
one  of  his  "  Phocion  **  letters,  "  those  who  are  at  present  en- 
trusted with  power  in  all  these  infant  republics,  hold  the 
most  sacred  deposit  that  ever  was  confided  to  human  hands. 
*Tis  with  governments  as  with  individuals;  first  impression 
and  early  habits  give  a  lasting  bias  to  the  temper  and 
character.  Our  governments,  hitherto,  have  no  habits.  How 
important  to  the  happiness,  not  of  America  alone,  but  of  man- 
kind, that  they  should  acquire  good  ones.  *  *  *  The 
world  has  its  eye  upon  America.  The  noble  struggle  we  have 
made  in  the  cause  of  liberty  has  occasioned  a  kind  of  revolu- 
tion in  human  sentiment.  The  influence  of  our  example  has 
penetrated  the  gloomy  regions  of  despotism,  and  has  pointed 
the  way  to  inquiries  which  may  shake  it  to  its  deepest  founda- 
tions.    *     *     * 

'*•  To  ripen  inquiry  into  action,  it  remains  for  us  to  justify 
the  Revolution  by  its  fruits." 


THEILAW  OF  NEW  CONDITIONS— ILLUS- 
TRATED BY  THE  LAW  OF 
IRRIGATION. 

BY 
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OF  DENVER,  COLORADO. 

Although  the  American  colonies  successfully  renounced  the 
authority  of  the  English  government,  they  were  not  disposed 
to  renounce  the  authority  of  English  jurisprudence.  In 
English  history  and  the  bills,  concessions  and  charters  made 
and  granted  from  time  to  time,  they  found  the  principles  of 
civil  liberty  upon  which  they  based  their  resistance  to  the 
exactions  of  the  home  government  and  to  which,  among  other 
things,  they  appealed  in  justification  of  their  declaration  of 
independence.  Likewise,  in  English  jurisprudence  they  recog- 
nized the  surest  avenue  to  a  just  disposition  of  the  legal  com- 
plications which  would  arise  with  the  growth  of  the  colonies 
and  the  expansion  of  their  commercial  life.  The  sundering 
of  the  chains  which  had  bound  them  politically  to  the  mother 
country  in  no  wise  weakened  their  loyalty  and  devotion  to 
those  maxims  and  principles  of  jurisprudence  which  the  cus- 
toms, usages  and  habits  of  centuries  of  English  life  had  evolved 
as  the  customary  or  common  law  of  England.  The  reasons  for 
this  were  many  and  obvious.  As  by  heredity  and  choice  the 
inhabitants  of  the  colonies  had  retained  the  habits,  customs, 
traditions  and  modes  of  thought  of  their  English  ancestry,  and 
as  the  natural  conditions  of  the  new  country  closely  resembled 
those  of  the  old,  it  followed  that  what  had  been  declared  as  law 
in  the  older  country  should,  by  reason  of  social  and  physical 
parallelism,  be  deemed  equally  applicable  in  the  younger. 

Thus  it  came  about  that  when  the  thirteen  colonies  became 
thirteen  states,  the  current  of  the  law  was  not  changed,  and 
that  which  had  been  pronounced  by  Coke  and  Bacon,  Mans- 

(376) 


PLATT   ROGERS.  377 

field  and  Hardwicke,  and  that  which  had  been  set  in  order  by 
the  commentators  as  the  law  of  England,  continued  to  be  the 
fountain  of  their  jurisprudence.  The  law  of  waters,  as  most 
of  you  know  it  to-day  and  as  it  has  been  applied  in  the  older 
states  since  their  creation,  is  the  law  of  waters  as  translated  to 
this  country  by  the  earliest  English  settlers.  The  current  of 
modern  decisions  in  England  and  the  older  states  has  been  so 
far  in  line  with  the  common  law  conception  of  the  status  of 
water  that  the  authorities  may  be  used  interchangeably. 

With  tide  waters  and  the  bed  and  soil  of  tidal  rivers  and 
the  use  and  control  of  navigable  streams  and  lakes,  this  paper 
has  nothing  to  do.  It  is  with  running  streams  and  the  owner- 
ship and  uses  thereof,  that  it  is  my  particular  purpose  to  deal. 
The  law  of  England  as  applied  to  such  waters  is  generally 
known  as  the  riparian  doctrine.  The  elements  of  this  doctrine 
are  substantially  as  follows :  Those  who  own  the  soil  adjacent 
to  running  streams  are  held  to  own  the  soil  to  the  center  line  of 
the  stream  ;  and,  as  an  inseparable  incident  to  that  ownership, 
to  be  entitled  to  have  the  water  flow  as  it  has  been  accustomed 
to  flow  from  time  immemorial,  without  material  diminution  or 
alteration.  This  incident  of  ownership  of  land  abutting  a 
stream  is  denominated  a  riparian  right  and  the  possessor 
thereof  is  denominated  a  riparian  proprietor. 

All  the  learning  of  the  common  law  coming  within  the  scope 
of  the  riparian  doctrine  has  reference  to  the  relative  rights  and 
obligations  of  the  several  riparian  proprietors  along  a  given 
stream  as  between  themselves.  The  question  is  never  put  as 
to  the  relative  rights  of  riparian  proprietors,  and  the  public  nor 
the  owners  of  lands  not  abutting  upon  the  stream.  The  chief 
concern  has  been  to  determine  under  what  conditions  and  to 
what  extent  each  riparian  proprietor  may,  as  against  those 
occupying  the  same  position,  use  the  body  or  the 
momentum  of  the  flow  of  the  water.  Each  proprietor  is  said 
to  have  an  equal  right.  While  keeping  in  view,  as  near  as 
may  be,  this  equality  of  right,  the  law  permits  each  riparian 
proprietor  to  make  such  use  of  the  water,  as  it  comes  to  his 


878  THE   LAW   OF   IRRIGATION. 

land,  as  may  diminish  it  in  volume,  as  by  its  application  to 
domestic  purposes ;  or  may  impair  its  quality,  as  by  its  appli- 
cation to  certain  manufacturing  purposes ;  provided,  however, 
that  the  use  shall  not  be  such  as  materially  to  diminish  its 
volume  or  impair  its  quality  when  delivered  to  the  proprietor 
below. 

Various  and  sundry  opinions  appear  in  the  books  as  to  the 
uses  which  may  be  considered  reasonable  and  therefore  capable 
of  being  exercised  by  one  proprietor  against  another.  The 
essential  feature  of  all  the  decisions,  for  the  purposes  of  this 
paper,  is  that  they  deny  any  right  permanently  to  remove 
water  from  the  channel  of  a  stream  and,  as  the  expression  is 
now  used  in  the  arid  states,  put  it  to  a  ''  consumptive  use.  " 
Therefore,  in  England  and  in  the  original  thirteen,  as  well  as 
in  most  of  the  states  in  which  the  common  law  has  been 
adopted,  it  is  not  permissible  for  a  riparian  proprietor,  and 
much  less  one  who  is  not  such,  to  divert  the  water  of  running 
streams  and  use  the  same  for  the  irrigation  of  lands  and  the 
cultivation  of  crops.  In  the  localities  where  'the  law  is  thus 
applied,  there  is  sufficient  rain-fall  to  moisten  the  land  and  to 
bring  crops  to  maturity,— a  condition  which  may  furnish  some 
justification  for  the  judicial  declaration  that  the  right  of  a 
riparian  proprietor  to  enjoy  the  flow  of  water  upon  his  land  is 
one  ^^jure  naturae.'' 

But  when  we  consider  running  streams  as  wise  provisions 
of  nature  which,  in  the  economy  of  industrial  life,  should  be 
applied  to  the  greatest  range  of  beneficial  uses,  we  may  well 
inquire  whether  the  language  of  the  common  law,  ^^aqua  eurrit 
et  debet  currere  ut  currere  solebat,**  by  which  it  is  required 
that  the  waters  of  all  natural  streams  shall  continue  in  their 
course  until  they  are  discharged  into  the  sea,  having  served 
only  the  minor  uses  of  riparian  proprietors,  deserves  to  fall 
within  Blackstone's  encomium  of  the  common  law  as  the  ^'  per- 
fection of  reason.'*  Blackstone,  were  he  with  us,  might  justify 
this  famous  expression  by  referring  to  those  well-known  prin- 
ciples of  interpretation  and  construction  which  command  us 
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to  ascertain  the  meaning  of  an  instrument  by  all  its  parts,  and 
thus  fairly  plant  himself  and  his  expression  upon  that  all-pre- 
vading  maxim  of  the  common  law,  that  when  the  reason  of 
the  law  ceases  the  law  itself  ceases. 

One  of  the  most  marked  evidences  of  the  evolutionary  his- 
tory of  the  common  law  is  its  flexibility  and  adaptability  under 
new  conditions.  Neither  the  enlargement  of  England's  inter- 
nal or  maritime  trade  and  commerce,  nor  the  subjection  of 
new  lands  or  an  alien  people  to  British  dominion,  have  been 
checked  or  even  embarrased  by  the  common  law,  nor  have  the 
principles  of  that  law  failed  of  successful  application  by  differ- 
ence in  race,  climate,  soil,  or  social  or  physical  characteristics 
in  any  land  over  which  the  "Union  Jack**  has  floated.  In 
this  respect  it  may  be  said  that  the  common  law  of  England 
is  more  pervasive  than  the  constitution  of  the  United  States ; 
it  follows  the  flag.  It  is,  however,  needless  to  trace  the 
fortunes  of  the  common  law  under  English  auspices,  since  the 
effect  upon  it  of  new  conditions  may  be  studied  within  our  own 
immediate  territory. 

With  all  his  political  wisdom,  in  the  expression  of  which  he 
was  unfortunately  guided  more  by  the  temperment  of  the 
French  than  of  the  English  people,  and  which,  therefore, 
dimmed  his  vision  of  the  law  of  expansion,  it  is  manifest  by  the 
record  that  Jefferson  had  but  little  conception  of  the  effect 
which  would  be  produced  upon  th^  fortunes  and  policy  of  the 
American  people  by  his  acquisition  of  Louisana.  This  event, 
which  occurred  almost  one  hundred  years  ago,  followed  by  the 
annexation  of  Texas  in  1845  and  the  cession  of  Mexico  in 
1848,  brought  within  the  dominion  of  the  Federal  government 
a  vast  territory  upon  which  were  written  the  words  *'  public 
domain/'  Over  this  "public  domain"  it  was  the  exclusive 
prerogative  of  Congress  to  exercise  jurisdiction.  Although  we 
were  then  but  a  few  years  removed  from  the  promulgation  of 
the  Declaration  of  Independence  and  the  adoption  of  the  Federal 
Constitution,  we  seem,  in  disposing  of  our  new  possessions, 
to  have  been  but  little  concerned  about  all  just  powers  of  gov- 
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ernment  being  derived  from  the  consent  of  the  governed,  or  about 
the  inhabitants  of  the  newly  acquired  territory  being  endowed 
with  all  the  rights  and  privileges  guaranteed  by  the  Constitution. 

We  proceeded  in  our  own  characteristically  practical  way 
and  met  the  situation  as  completely  and  satisfactorily  as  we 
seem  likely  to  meet  all  the  various  problems  of  our  expanding 
national  life.  Of  the  fertile  prariries,  upland  plains,  towering 
mountains,  forbidding  deserts  and  rich  valleys  with  their  run- 
ning streams  and  hidden  deposits  of  the  precious  metals,  the 
Government  might  have  become  a  great  landed  proprietor 
with  tribute-rendering  tenants,  enjoying,  with  national,  if  not 
individual,  pride,  that  right  of  property  of  which,  as  Black- 
stone  says,  "  There  is  nothing  which  so  truly  strikes  the  imag- 
ination or  engages  the  affection  of  mankind."  As  the  greatest 
riparian  proprietor  of  history,  it  might  have  decreed  that  the 
rivers  and  streams  should  forever  continue  in  their  course 
without  diminution  or  alteration  until  with  the  waste  of  idle- 
ness their  waters  mingled  with  the  sea.  But  Congress  was 
alive  to  the  situation.  This  great  domain,  with  its  immediate 
and  future  possibilities,  should  be  made  the  field  of  individual 
enterprise  and  effort ;  here  homes  should  be  made  and  the 
courage  of  the  pioneer  should  discover  and  develop  its  natural 
and  material  resources.  A  system  of  land  laws  was  adopted 
which,  with  all  its  imperfections,  has  been  eminently  successful 
in  that  it  has  converted  nearly  all  of  the  agricultural  and  min- 
eral lands  of  the  public  domain  into  private  holdings,  and  at 
this  writing  can  point  to  millions  of  inhabitants  living  pros- 
perously, and  therefore  happily,  upon  soil  that  one  hundred 
years  ago  this  Government  did  not  possess  and  had  not  the 
slightest  thought  of  acquiring. 

It  is  clear  there  must  have  been  contained  in  the  Govern- 
ment's method  of  disposing  of  its  property,  some  great  princi- 
ple of  reason  and  justice  ;  else  whence  this  unequalled  diffus- 
ion of  benefits,  this  astonishing  degree  of  development  ? 

It  seems  to  me  that  consciously  or  unconsciously  the  scheme 
of  legislation  which  dealt  with  the  public  domain  proceeded 
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upon  the  theory  that  not  only  the  most  defensible,  but  the 
most  fruitful  title  was  that  which  rested  upon  an  appropriation 
followed  by  a  beneficial  use ;  in  other  words,  that  Congress 
acted  upon  a  policy  which  foreshadowed,  and  which  in  its  sub- 
quent  legal  application  to  the  acquisition  of  title  to  various 
forms  of  public  property,  became  known  as,  '*the  doctrine  of 
appropriation  to  beneficial  uses/' 

The  term  "  public  lands"  as  habitually  used  by  Congress, 
implies  a  meaning  midway  between  that  suggested  by  setting 
land  apart  for  government  uses  and  that  which  prevails  in 
England  with  respect  to  certain  lands  enjoyed  by  right  of 
common.  It  involved  the  idea  that,  though  the  title  was  in 
the  Government,  it  was  common  property  to  be  converted  into 
exclusive  private  holdings.  The  Government  was  not  to  dis- 
pose of  it  as  the  ordinary  private  owner  would  do — for  the 
highest  price  obtainable  and  without  respect  to  whether  it 
should  become  a  game  preserve  or  cultivated  fields,  but  rather 
to  direct  the  title  in  channels  of  usefulness. 

I  think  it  will  be  admitted,  when  the  language  of  the  con- 
stitution of  the  state  of  Colorado  concerning  water  is  consid- 
ered, and  to  which  I  shall  call  attention  later  on,  that  if  the 
word  **land*'  were  substituted  for  ''water,"  it  would  fairly 
express  the  status  of  the  Government's  possessions.  It  was 
not  inappropriately  characterized  by  flamboyant  statesmen  as 
the  common  heritage  of  the  people. 

This  conception  of  the  relation  which  the  sovereign 
authority  should  hold  to  the  land  acquired  by  it,  as  between  it 
and  the  people,  was  original  in  this  country  and  novel  in  the 
world's  history,  differing  as  it  did  from  the  feudal  theory  which 
originally  obtained  in  Europe  and  which  was  introduced  into 
England  at  the  time  of  the  conquest.  The  influence  of  the 
two  conceptions,  the  feudal  and  the  American,  will  explain  in 
part  the  difference  between  the  common  law  view  of  the  status 
of  water  and  that  which,  as  I  shall  hereafter  notice,  now  pre- 
vails in  a  very  considerable  part  of  what  was  once  exclusively 
public  domain. 
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The  common  heritage  or  fund  being  dedicated  to  beneficial 
use  as  the  condition  of  acquiring  private  ownership,  it  would 
seem  to  follow  that  whatever  of  the  common  fund  was  distinct 
and  substantial  and  capable  of  being  put  to  its  own  specific 
beneficial  capabilities,  should,  upon  its  appropriation  and  use, 
be  the  subject  of  a  distinct  title.  Thus  the  land,  the  mineral 
and  the  water  were  specific  in  kind  and  use  and  should  be 
acquired  separately.  True  it  is  that  the  water  was,  by  the 
common  law,  deemed  a  part  of  the  land.  So  also,  in  reason, 
were  the  minerals.  Gold  and  silver  within  British  possessions 
belonged  to  the  Crown,  because  deemed  appropriate  to  crown 
uses.  But  in  this  country  no  distinction  was  drawn ;  all  were 
a  part  of  the  common  heritage  or  fund ;  all  might  ultimately 
become  private  property. 

In  disposing  of  lands  considered  available  for  agricultural 
purposes,  Congress  enacted  laws  in  which  this  principle  of 
appropriation  to  beneficial  uses  was  clearjy  marked.  The 
homestead  law  in  particular  prescribed  that  he  who  should 
enter  upon  land  and  cultivate  it  for  a  given  number  of  years 
should  be  entitled  to  a  patent.  The  preemption  law,  though 
not  so  stringent  in  conditions  concerning  the  use  of  the  land 
filed  on,  operated  in  the  same  direction.  The  mineral  lands 
were  thrown  open  to  exploration,  occupation  and  purchase, 
with  conditions  which  made  the  continued  use  of  the  same 
equal  to  a  patent.  As  to  the  natural  streams.  Congress  made 
no  provision  concerning  the  acquisition  of  their  corpus  or  flow, 
except  as  by  judicial  construction  certain  general  statutes,  to 
which  attention  will  be  directed  hereafter,  have  been  held  to 
authorize  such  acquisition. 

I  have  thus  adverted  in  a  hasty  way  to  the  new  conditions 
which  were  presented  by  the  enlargement  of  the  American 
possessions  in  1803  and  subsequent  years  and  the  initiation  of 
certain  legal  theories  which  could  have  had  no  field  of  opera- 
tion in  the  mother  country. 

While  we  were  in  the  act  of  acquiring  a  considerable  por- 
tion  of   this   Trans-Mississippi   territory   and    debating    the 
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methods  by  which  the  public  land  should  be  disposed  of,  an 
event  occurred  which  caused  these  prairies,  plains,  mountains 
and  deserts  to  be  dotted  with  traveling  caravans,  finding  their 
way  by  streams  and  passes  along  and  through  which  the  white 
man  had  never  been  before,  seeking  a  new  land  of  promise,  a 
new  Eldorado  on  the  shores  of  the  Pacific.  Gold  had  been 
found  in  California.  Of  that  wonderful  migration,  of  its 
hardships,  horrors  and  romance,  no  lawyer  in  active  practice 
has  the  time  to  tell  nor  the  skill  to  furnish  an  adequate  portrait. 

There  were  developed  in  California  several  new  brands  of 
law  designed  to  meet  new  conditions,  all  of  an  extremely 
summary  character,  and  in  their  enforcement  attended  with 
considerable  mortality.  The  miners'  law  and  lynch  law  were 
supreme  in  the  community,  and  while  they  were  brief  aad 
crude  they  nevertheless  contained  the  germ  and  spirit  of 
justice  as  completely  as  the  more  elaborate  codes  of  highly 
organized  society.  Here  was  a  virgin  country  of  which  the 
general  government  was  virtually  sole  proprietor.  Its  wealth 
of  gold,  under  other  jurisdictions,  would  have  belonged  to  the 
proprietor,  but  the  authorities  at  Washington  laid  no  hand 
upon  those  who  were  ravishing  the  soil ;  in  fact,  they  investi- 
gated the  find,  reported  its  richness  and  encouraged  the 
emigration. 

There  was  a  golden  stream  flowing  into  the  channels  of 
commerce  more  valuable  than  the  waters  flowing  from  the 
Sierras  to  the  sea,  but  these  waters  of  the  Sierras  became  in 
turn  as  necessary  to  the  production  of  gold  as  the  smelter  is 
to  the  mine.  While  many  of  the  alluvial  deposits  were  in  the 
bed  of  or  adjoining  the  streams  and  thus  easily  worked  with 
the  primitive  rocker  or  sluice  boxes,  the  more  important  finds 
were  at  such  elevations  and  distances  from  the  water  supply 
that  it  became  necessary  to  divert  the  streams  at  points  far 
removed  from  the  place  of  use.  In  the  race  for  wealth,  the 
water,  as  a  common  means  by  which  alone  the  gold  could  be 
separated,  became  as  much  an  object  of  acquisition  as  the  gold 
itself.     In  many  instances  there  was  not  enough  water  for 
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all  and  its  value  and  the  conflicts  concerning  it  were  conse- 
quently intensified. 

Out  of  the  necessity  of  law  and  order  and  the  determina- 
tion of  conflicting  claims,  there  grew  up  among  the  miners  a 
new  law  of  waters.  It  was  held  that  he  who  had  first  gone 
upon  a  stream,  diverted  water  and  within  a  reasonable  time 
applied  it  to  mining  uses,  was  entitled  to  be  first  served  to  the 
extent  of  his  necessities,  and  that  as  to  any  residue  it  might 
be  taken  by  the  next  appropriator  in  time  and  so  on  in  suc- 
cession to  the  exhaustion  of  the  stream.  Here  it  will  be 
observed  but  little  respect  was  paid  to  the  riparian  doctrine  or 
the  theoretical  right  of  the  government  as  riparian  proprietor 
to  have  the  water  flow  as  it  had  been  wont  to  flow  from  time 
immemorial.  Nevertheless,  the  common  law  was  not  entirely 
overlooked.  It  was  very  properly  assumed  that  under  the 
conditions  presented  the  water  was  an  unappropriated  element 
in  nature,  to  which  the  common  law  rule  that  priority  of 
occupation  or  use  gave  title  was  applicable.  Thus,  while  dis- 
regarding the  law  in  one  respect,  they  enforced  it  in  another, 
and  the  maxim  ''  qui  prior  est  tempore  potior  est  jure  "  became 
as  effective  in  the  Sierras  as  in  that  older  time  when  it  was 
decreed  that  Jacob  should  have  the  well  because  he  digged  it. 

It  may  as  well  be  observed  here  as  elsewhere  that  in  all 
cases  where  new  conditions  have  apparently  rendered  the  com- 
mon law  inapplicable,  it  has  been  in  relation  to  its  technical 
and  artificial  rules,  and  that  invariably  the  maxims  and  prin- 
ciples of  law,  which  are  of  its  root,  have  been  accepted. 

Co-incident  with  the  mad  rush  to  California  was  a  less 
exuberant,  but  no  less  determined,  movement  to  the  shores  of 
the  great  Salt  Lake.  In  this  desert  of  shifting  sand  and 
scraggly  sage  brush  amid  whose  solitudes  many  ardent  argo- 
nauts had  perished,  it  was  the  purpose  of  a  proscribed  religious 
sect  to  settle.  The  Mormon  treck  with  its  push  carts  and  ox 
teams  was  not  less  pathetic  or  piccuresque  than  that  of  the 
gold  hunters.  For  the  visions  of  sudden  wealth  which  led  the 
latter,  it  substituted  the  divine  force  of  a  religious  conviction. 
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The  Mormons  sought  no  wealth  except  as  with  the  processes  of 
the  years  it  might  come  from  the  abundance  of  their  harvests. 
They  were  tillers  of  the  soil,  and  the  supreme  command  of 
their  leader,  Brigham  Young,  was  that  no  search  should  be 
made  for  precious  metals.  What  they  faced  in  this  remote  and 
inhospitable  portion  of  the  public  domain,^  and  the  part  the 
natural  streams  played  in  its  reclamation,  is  best  told  by  Wil- 
ford  Woodruff,  late  President  of  the  Mormon  church. 

''  This  country  that  we  arrived  upon  was  called  *  The  Great 
American  Desert '  and  certainly  as  far  as  we  could  see  it  did 
not  deviate  from  that  in  the  least.  We  found  a  barren  desert 
here.  There  was  no  mark  of  the  Anglo-Saxon  race,  no  mark 
of  the  white  man.  Everything  was  barren,  dry  and  desert. 
We  had  a  desire  to  try  the  soil  to  know  what  it  would  produce. 
Of  course  all  this  company,  nearly  the  whole  of  us,  were  born 
and  raised  in  the  New  England  states — Vermont,  Maine, 
Massachusetts,  Connecticut — and  had  no  experience  in  irriga- 
tion. We  pitched  our  camp,  put  some  teams  on  our  plow  and 
undertook  to  plow  the  earth,  but  we  found  that  neither  wood 
nor  iron  was  strong  enough  to  make  furrows  in  this  soil ;  it 
was  like  adamant.  Of  course  we  had  to  turn  water  on  it. 
We  would  have  done  anything.  We  went  and  turned  out  City 
Creek.  We  turned  it  over  our  ground.  When  we  came  to  put 
our  teams  upon  it,  of  course  they  sank  down  in  the  mud.  We 
had  to  wait  until  this  land  dried  enough  to  hold  our  teams  up. 
We  put  in  our  crops  and  stayed  there.  In  the  meantime 
President  Young  laid  out  Salt  Lake  City  in  the  midst  of  sage 
brush,  without  a  house  within  hundreds  of  miles  of  us.  Now 
what  I  wish  to  say  is  this :  You  come  to  Salt  Lake  City  to- 
day ;  you  see  the  city,  you  go  through  the  country.  Here  are 
thousands  of  miles,  I  might  say,  through  these  mountains 
filled  with  cities,  towns,  villages,  gardens  and  orchards  and  the 
produce  of  the  earth  that  sustains  people.  Without  the  water, 
without  irrigation,  this  country  would  be  as  barren  as  we 
found  it  in  1847.  Whoever  occupies  the  land  has  got  to  have 
the  water  to  perform  the  work." 
2.-) 


386  THB   LAW   OF   IRRIGATION. 

Thus  there  was  presented  in  the  desert  a  necessity  for  the 
use  of  water  identically  the  same  as  that  contemporaneously 
existing  on  the  Pacific  slope.  The  evolution  of  the  law  of 
waters  in  both  sections  occurred  simultaneously,  but  without 
any  mutual  assistance.  New  York  and  Manilla  are  not  so  far 
removed  from  each  other  in  communication  to-day  as  Salt  Lake 
City  and  the  gold  diggings  were  then,  and  there  consequently 
was  no  opportunity  for  an  exchange  of  views  or  precedents. 
By  that  curious  coincidence  in  anthropology  which  enables  us 
to  find  in  Central  Asia  domestic  implements  of  stone,  the  same 
in  form  and  use  as  those  found  in  Arizona,  thus  indicating  a 
similar  stage  of  progress,  we  find  that  the  condition  in  Utah 
spontaneously  bred  the  same  legal  conception  of  the  right  to 
water  that  prevailed  in  California.  In  both  localities  the 
foundation  of  the  right  was  the  application  of  the  water  to 
beneficial  uses.  While  the  one  winnowed  the  golden  sand,  the 
other  winnowed  the  golden  grain.  The  harvest  of  gold  is 
nearly  gathered ;  that  of  the  grain  and  the  other  products  of 
the  soil  continues  in  ever-increasing  volume — so  that  to-day 
this  new  law  of  waters  is  invoked  almost  exclusively  -by  the 
needs  of  agriculture. 

The  next  tidal  wave  of  population  westward  was  caused  by 
the  discovery  of  gold  near  Pike's  Peak,  m  1858.  It  broke 
upon  the  mountains,  which,  from  the  steps  of  the  Capitol,  you 
may  see  every  cloudless  day  lifting  their  venerable  and  vener- 
ated summits  to  the  sky.  Its  recession  left  the  Territory  (now 
State)  of  Colorado,  upon  which  now  plays  the  steady  ebb  and 
flow  of  normal  tides  of  population.  Here,  both  as  to 
mining  and  agriculture,  the  conditions  and  necessities  of  Cali- 
fornia and  Salt  Lake  were  repeated.  All  of  the  present  limits 
of.  Colorado  north  of,  the  Arkansas  River  and  east  of  the  sum- 
mit  of  the  divide  was,  frpm  1854  to  1861,  within  the  jurisdic- 
tion of  .the  Territpry  of  Kansas.  Denver  was  named,  for  its 
territorial  Governor.-  One.  of  the  few  legislative  acts  of  the 
Territory  of  Kansas  made  specifically  applicable  to  this  por- 
tion of  the  Territory,  was  one  which  recognized  the  necessity 
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of  diverting  the  water  of  runniDg  streams  for  irrigation,  and 
which,  by  aathorizing  such  diversion,  confirmed  the  principle 
upon  which  the  right  to  do  so  was  and  is  claimed.  Bj  an  act 
approved  February  21, 1860,  the  Legislature  of  that  Territory 
created  The  Capitol  Hydraulic  Company  and  granted  to  it 
the  power  and  exclusive  right  to  direct  the  water  from  the  bed 
of  South  Platte  River  at  any  point  they  may  select  between 
the  Platte  Canon  and  the  mouth  of  Cherry  Creek,  and  also 
to  divert  the  water  from  the  bed  of  Cherry  Creek  at  any  point 
within  six  miles  of  its  mouth,  and  to  conduct  the  water  from 
both  said  streams  by  canal  or  ditch  across  the  plains  or  inter- 
vening lands  to  the  cities  of  Auraria,  Denver  and  Highland, 
in  the  County  of  Arapahoe,  Territory  of  Kansas,  and  to  have 
the  exclusive  privifege  of  using  and  controlling  the  same  for 
mechanical,  agricultural,  mining  and  city  purposes.  The  ditch 
constructed  by  the  authority  of  that  act  is  the  city  ditch  of 
to-day,  which,  after  serving  the  farmers  and  some  of  the 
streets  along  its  course,  discharges  its  waters  into  the  lakes  of 
the  City  Park.  The  significance  of  this  bit  of  history  will  be 
best  understood  when  contrasted  with  the  present  position  of 
the  State  of  Kansas  concerning  the  right  to  divert  water  in 
Colorado  for  purposes  of  irrigation,  to  which  I  shall  have  occa- 
sion to  call  attention  later. 

The  Territory  of  Colorado  was  organized  in  1861,  embrac- 
ing within  its  limits  practically  the  entire  crest  of  the  Rocky 
Mountain  range,  and  including  the  sources  of  the  streams 
which  drain  into  the  Gulf  of  Mexico,  the  Gulf  of  California 
and  the  Pacific  Ocean.  As  was  well  said  by  William  Gilpin, 
once  Governor  of  the  Territory,  "  We  straddle  the  axis  of  the 
temperate  zone/' 

At  the  first  legislative  session  in  1861,  a  bill  was  enacted 
providing  that  ^'  All  persons  who  claim,  own  or  hold  a  posses- 
sory right  or  title  to  any  land  or  parcel  of  land  within  the 
boundary  of  Colorado  Territory,  shall  be  entitled  to  the  use  of 
the  water  of  said  stream,  creek  or  river,  for  the  purposes  of 
irrigation  and  n^aking  said  claims  available  to  the  full  extent 
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of  the  soil  for  agricultural  purposes.''  It  will  be  noticed  that 
in  this  statute  the  words  *'  possessory  right  or  title  "  are  used. 
The  fact  is  that  up  to  this  time  neither  the  mining  or  agricul- 
tural lands  of  California,  Utah  or  Colorado,  or  of  any  of  the 
other  states  or  territories,  had  to  any  extent  become  the  sub- 
ject of  private  ownership.  The  title  to  land,  water  and  mines 
was  in  the  general  government.  There  was,  however,  a  title 
locally  recognized  as  to  all  forms  of  property,  which  was  mani- 
fested by  occupation  and  use  and  which  as  to  lands  was,  in  the 
California  courts,  characterized  as  ^^ pedis  possessio.'*  The 
Government  had  looked  on  quiescently,  if  not  with  satisfaction, 
to  this  winning  of  the  West,  permitting  its  natural  resources 
to  be  utilized  under  local  laws,  customs,  rules  and  usages, 
without  protest  or  attempt  at  regulation.  It  was  obvious,  of 
course,  that  so  far  as  the  natural  streams  were  concerned  they 
belonged  to  the  Government  and  that  if  the  riparian  doctrine 
were  to  prevail,  the  continuance  of  their  use  for  irrigation  and 
other  purposes  must  depend  upon  its  consent.  Whether  in 
fact  the  riparian  doctrine  was  or  is  applicable  to  the  landed 
possessions  of  the  United  States  may  well  be  doubted;  since 
it  is  well  known  that  while  the  states  generally  have  adopted 
the  common  law.  Congress  has  never  done  so  and  the  Federal 
Government  notably  has  no  common  law. 

That  the  Supreme  Court  of  the  United  States  has  a  concep- 
tion of  the  relation  of  the  general  government  to  the  waters  of 
public  lands  quite  different  from  that  produced  by  the  riparian 
doctrine,  is  manifested  in  its  decision  in  what  is  locally  known 
as  the '' Elephant  Butte  Dam  Case."  ^  However,  Congress, 
feeling  that  it  should  speak  respecting  the  use  of  water  for 
irrigation  and  other  purposes,  in  1866  adopted  a  statute  recit- 
ing that  "  Whenever  by  priority  of  possession,  rights  to  the 
use  of  water  for  mining,  agricultural,  manufacturing  or  other 
purposes,  have  vested  and  accrued  and  the  same  are  recog- 
nized and  acknowledged  by  the  local  customs,  laws  and  decis- 
ions of  courts,  the  possessors  and  owners  of  such  vested  rights 

^  United  SUtee  vs.  Rio  Grande  Irrigation  Co.,  174  U.  8.  690. 
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shall  be  maintained  and  protected  in  the  same,  and  the  right- 
of-way  for  the  construction  of  ditched  and  canals  for  the  pur- 
poses herein  specified,  is  acknowledged  and  confirmed/'  Of 
this  statute  the  Supreme  Court  of  the  United  States  afterwards 
said :  It  was  rather  a  voluntary  recognition  of  a  pre-existing 
right  of  possession  constituting  a  valid  claim  to  its  continued 
use,  than  the  establishment  of  a  new  one/' 

Following  this  history  of  the  use  of  water,  came  the  first 
decision  of  the  Supreme  Court  of  the  Territory  of  Colorado  in 
a  case  ever  since  recognized  as  a  leading  one,  in  which  the 
Honorable  Moses  Hallett  who,  since  the  organization  of  the 
State  has  been  its  only  Federal  Judge,  and  who  is  now  one  of 
the  honored  members  of  this  Association,  succinctly  set  forth 
the  judicial  conception  of  the  part  which  water  should  play  in 
the  development  of  the  arid  west.  In  the  case  of  Yunkers  vs. 
Nichols,  he  used  these  words : 

^'  In  England,  and  in  this  country,  it  is  considered  that  the 
right  of  one  person  to  conduct  water  over  the  land  of  another 
is  an  interest  in  real  estate,  which  must  be  conveyed  by  deed 
in  compliance  with  the  terms  of  the  statute  of  frauds.  In 
countries  where  the  humidity  of  the  climate  is  sufficient  to  sup- 
ply moisture  to  plants,  there  can  be  no  reason  for  distinguish- 
ing this  from  other  easements  in  the  soil,  and  therefore  the  law 
of  England,  and  of  most  of  our  states  on  this  point  will  be 
found  in  the  general  rules  relating  to  real  property. 

'*  The  principles  of  the  law  are  undoubtedly  of  universal 
application,  but  some  latitude  of  construction  must  be  allowed 
to  meet  the  various  conditions  of  life  in  different  countries. 
The  principles  of  the  decalogue  may  be  applied  to  the  conduct 
of  men  in  every  country  and  clime,  but  rules  respecting  the 
tenure  of  property  must  yield  to  the  physical  laws  of  nature, 
whenever  such  laws  exert  a  controlling  influence. 

''  In  a  dry  and  thirsty  land  it  is  necessary  to  divert  the 
waters  of  streams  from  their  nq.tural  channels,  in  order  to 
obtain  the  fruits  of  the  soil,  and  this  necessity  is  so  universal 
and  imperious  that  it  claims  recognition  of  the  law.     The  value 
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and  usefulness  of  agricultural  lands,  in  this  territory,  depend 
upon  the  supply  of  water  for  irrigation,  and  this  can  only  be 
obtained  by  constructing  artificial  channels  through  which  it 
may  flow  over  adjacent  lands. 

''  When  the  lands  of  this  territory  were  derived  from  the 
general  government,  they  were  subject  to  the  law  of  nature, 
which  holds  them  barren  until  awakened  to  fertility  by  nourish- 
ing streams  of  water,  and  the  purchasers  could  have  no  benefit 
from  the  grant  without  the  right  to  irrigate  them." 

If  this  paper  serves  its  purpose,  you  will  discover  that  by 
this  time  there  had  been  evolved  in  this  western  or  Rocky 
Mountain  country,  a  conception  of  the  status  of  water  which 
elevated  it  to  the  dignity  of  a  distinct  usufructuary  estate  or 
right  of  property  which  was  in  denial  of  the  common  law  theory 
of  its  being  an  inseparable  incident  of  the  land  over  which  it 
flowed.  Indeed,  in  practical  operation,  it  has  long  since  been 
discovered  that  in  this  arid  country  the  rule  of  the  common 
law  is  reversed  in  that  here  the  water  is  the  principal  thing 
and  the  land  the  incident. 

This  new  conception  of  the  status  of  water  was  crystalized 
in  the  phraseology  of  the  constitution  of  Colorado  adopted  in 
1876  as  follows : 

'*  The  water  of  every  natural  stream  not  heretofore  appro- 
priated within  the  state  of  Colorado  is  hereby  declared  to  be 
the  property  of  the  public,  and  the  same  is  dedicated  to  the 
use  of  the  people  of  the  state  subject  to  appropriation  as  here- 
inafter provided.  The  right  to  divert  unappropriated  waters 
of  any  natural  stream  for  beneficial  uses  shall  never  be  denied. 
Priority  of  appropriation  shall  give  the  better  right  as  between 
those  using  the  water  for  the  same  purpose,  but  when  the 
waters  of  any  natural  stream  are  not  sufficient  for  the  service 
of  all  those  desiring  the  use  of  the  same,  those  using  the 
water  for  domestic  purposes  shall  have  the  preference  over 
those  claiming  for  any  other  purpose,  and  those  using  the 
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Heater  for  agricultural  purposes  shall  have  the  preference  over 
those  using  the  same  for  manufacturing  purposes." 

As  hy  the  enabling  Act  of  Congress  the  people  of  Colorado 
were  authorized  to  form  a  constitution  and  state  government 
which  of  necessity  would  authorize  the  adoption  of  such  policy 
as  might  be  consistent  with  the  needs  of  the  new  state,  and 
as,  by  act  of  the  President,  the  state  was  admitted  upon  the 
foundation  prepared  by  the  constitution,  it  would  seem  that 
to  the  extent  the  state  assumed  ownership  and  control  of  the 
natural  streams,  the  general  government  relinquished  it.  At 
least  this  has  always  been  the  belief  of  the  legislative,  execu- 
tive and  judicial  departments  of  the  state.  In  that  belief,  the 
General  Assembly  in  1879  and  1881  passed  acts  providing 
for  the  regulation  of  the  use  of  water  for  irrigation  and  for 
settling  the  priority  of  right  thereto.  Prior  to  that  time 
numerous  ditches  had  been  constructed,  diverting  water  from 
the  streams  on  the  Atlantic  slope,  most  of  which  were  small 
and  of  individual  or  community  use,  and  the  water  had  been 
applied  generally  to  lands  immediately  adjoining  and  nearly 
on  the  same  level  as  the  stream,  known  as  ^'bottom  lands." 
The  early  settlers  considered  the  bluff  or  higher  lands  unfit 
for  cultivation  and  had  no  thought  of  any  attempts  being 
made  to  reclaim  them  by  irrigation.  But  the  promoters  of 
the  Greeley  colony,  which  was  located  in  1870,  thought  diflFer- 
ently,  and  a  ditch,  then  considered  large,  was  constructed  to 
water  the  lands  lying  at  a  distance  from  the  Cache  la  Poudre 
River.  It  was  soon  proven  that  the  higher  lands  were  the 
more  valuable,  and  with  this  discovery  set  in  the  era  of  large 
corporate  canals  designed  to  extend  miles  from  the  source*  of 
supply  and  to  furnish  water  to  all  those  owning  or  acquiring 
lands  under  such  canals  who  might  choose  to  buy  water  rights 
therein. 

It  was  evident  that  the  new  movement  would  culminate  in 
such  demands  upon  the  streams  that  a  conflict,  both  personal 
and  legal,  would  ensue,  and  that  to  avoid  this  some  tribunal 
should  be  authorized  to  establish  the  relative  rights  of  appro- 
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priators  from  a  given  stream  so  that  the  state,  by  officials 
designated  for  that  purpose,  might  superintend  the  distribu- 
tion in  accordance  with  settled  titles  to  water.  With  this 
object  in  view,  the  statutes  mentioned  were  adopted  and  duly 
set  in  operation.  The  users  of  water  in  a  given  district  were, 
by  certain  prescribed  methods,  called  into  the  District  Court 
and  required,  by  written  statement  and  proof  in  support  ot 
the  same,  to  set  forth  and  establish  the  date  when  they  first 
appropriated  water  and  the  volume  they  had  put  to  beneficial 
uses.  This  was  a  sort  of  omnium  gatfierum  and  performed 
the  purpose  of  a  universal  bill  of  peace.  Decrees  were 
entered  which  stated  the  time  of  commencement  of  each  ditch 
or  canal  and  the  amount  of  water  diverted  and  carried  through 
the  same  and  put  to  beneficial  use,  the  relative  priority  of  the 
parties  being  determined  by  the  maxim,  which  I  have  already 
mentioned,  '^  First  in  time,  first  in  right." 

These  proceedings  may  be  said  to  mark  in  Colorado  the 
climax  of  the  evolution  of  that  law  of  waters  which,  founded 
upon  the  doctrine  of  appropriation  to  beneficial  uses,  culmi- 
nates in  a  distinct  usufructuary  title  to  water,  thus  standing  in 
marked  contrast  with  that  law  of  waters  which,  founded  upon 
the  right  of  a  riparian  proprietor  to  enjoy  the  fiow  of  water 
over  his  land  without  regard  to  use,  culminated  in  the  doctrine 
of  riparian  rights. 

Notwithstanding  the  apparent  settlement  of  rights  to  water 
along  the  lines  which  I  have  so  inadequately  portrayed,  there 
were  those  who  still  contended  that  the  common  law  doctrine 
should  prevail,  or  that,  if  it  did  not  prevail  to  its  full  extent, 
it  ^ould  have  a  modified  authority.  That  there  remained  a 
shadow  of  such  authority  was  denied  and  the  matter  set  at 
rest  for  this  jurisdiction  in  a  decision  of  the  Supreme  Court 
in  which  Judge  Helm  said : 

^'It  is  contended  by  counsel  for  appellants  that  the  common 
law  principles  of  riparian  proprietorship  prevailed  in  Colorado 
until  1876,  and  that  the  doctrine  of  priority  of  right  to 
water  by  priority  of  appropriation  thereof  was  first  recognized 
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and  adopted  in  the  constitution.  But  we  think  the  latter 
doctrine  ha?  existed  from  the  date  of  the  earliest  appropriations 
f){  water  within  the  boundaries  of  the  state.  The  climate  is 
dry,  and  the  soil,  when  moistened  only  by  the  usual  rain-fall^ 
is  arid  and  unproductive ;  except  in  a  few  favored  sections, 
artificial  irrigation  for  agriculture  is  an  absolute  necessity. 
;Water  in  the  various  streams  thus  acquires  a. value  unknown 
in  moister  climates.  Instead  of  being  a  mere  incident  to  the 
soil,  it  rises,  when  appropriated,  to  the  dignity  of  a  distinct 
usufructuary  estate  or  right  of  property.  It  has  always  been 
the  policy  of  the  national,  as  well  as  the  territorial  and  state 
governments,  to  encourage  the  diversion  and  use  of  water  in 
this  country  for  agriculture;  and  vast  expenditures  of  time 
and  money  have  been  made  in  reclaiming  and  fertilizing  by 
irrigation  portions  of  our  unproductive  territory.  Houses 
have  been  built  and  permanent  improvements  made ;  the  soil 
has  been  cultivated  and  thousands  of  acres  have  been  rendered 
immensely  valuable,  with  the  understanding  that  appropriation9 
of  water  would  be  protected.  Deny  the  doctrine  of  priority 
.or  superiority  of  right  by  priority  of  appropriation,  and  a 
great  part  of  the  value  of  all  this  property  is  at  once  destroyed. 
"  The  right  to  water  in  this  country,  by  priority  of  appro- 
priation thereof,  we  think  it  is  and  always  has  been  the  duty 
of  the  national  and  state  governments  to  protect.  The  right 
itself,  and  the  obligation  to  protect  it,  existed  prior  to  legisla- 
tion on  the  subject  of  irrigation.  It  is  entitled  to  protection 
as  well  after  patent  to  a  third  party  of  the  land  over  which  the 
natural  stream  flows,  as  when  such  land  is  a  part  of  the  public 
domain ;  and  it  is  immaterial  whether  or  not  it  be  mentioned 
in  the  patent  and  expressly  excluded  from  the  grant. 
.  ^^  The  act  of  congress  protecting  in  patents  such  right  in 
water  appropriated,  when  recognized  by  local  customs  and 
laws,  'was  rather  a  voluntary  recognition  of  a  pre-existing 
right  of  possession,  constituting  a  valid  claim  to  its  continued 
use,  than  the  establishment  of  a  new  one.'  Broder  vs,  Notoma 
W.  &  M.  Co.,  101  U.  S.  274. 
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'*  We  conclude  then,  that  the  common  law  doctrine,  giving 
the  riparian  owner  a  right  to  the  flow  of  water  in  its  natural 
channel  upon  and  over  his  lands,  even  though  he  makes  no 
beneficial  use  thereof,  is  inapplicable  to  Colorado.  Impera- 
tive necessity,  unknown  to  the  countries  which  gave  it  birth, 
compels  the  recognition  of  another  doctrine  in  conflict  there- 
with. And  we  hold  that,  in  the  absence  of  express  statutes 
to  the  contrary,  the  first  appropriator  of  water  from  a  natural 
stream  for  a  beneficial  purpose  has,  with  the  qualifications  con- 
tained in  the  constitution,  a  prior  right  thereto,  to  the  extent 
of  such  appropriation."* 

In  other  states,  where  aridity  is  not  universal,  as  in  Cali- 
fornia, Oregon  and  Washington,  entire  acquiescence  in  this 
view  is  not  expressed.  These  states  maintain  the  common  law 
doctrine  of  riparian  rights,  but  with  such  modifications  as  bend 
it  to  the  new  conditions  presented.  The  observation  of  Von 
Ihring  in  his  "  Struggle  for  Law,"  that  a  concrete  legal  right 
or  principle  of  law,  which,  simply  because  it  has  come  into 
existence,  claims  an  unlimited  and  therefore  eternal  existence, 
is  a  child  lifting  its  arm  against  its  own  mother,  is  peculiarly- 
applicable  to  their  situation.  The  decisions  in  these  states 
enlarge  the  meaning  of  the  term  ^'reasonable"  which  marked 
the  limits  of  the  riparian  owner's  use  at  common  law,  by  mak- 
ing it  include  irrigation.  They  further  extend  the  term  ''  ripar- 
ian lands "  which  formerly  meant  only  those  lands  immedi- 
ately contiguous  to  a  stream,  to  include  all  lands  within  the 
water  shed  or  drainage  of  a  stream;  They  also  hold  that  if  an 
owner  of  land  has  not  sufficient  frontage  upon  the  river  to 
take  the  water  out  immediately  upon  his  own  land,  he  may 
cross  the  land  of  others  and  intercept  the  stream  at  a  higher 
point.  They  bring  the  doctrine  of  riparian  rights  to  such  a 
stage  that  what  may  be  called  the  modern  common  law  con- 
ception of  the  status  of  water  approaches  very  closely  that 
more  natural  and  philosophical  status  which  commits  its  owner- 

^  Coffin  V8.  Left  Hand  Ditch  Co.,  6  Colo.  443. 
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ship  to  the  people  at  large  and  its  use  to  those  who  divert  it  for 
beneficial  purposes. 

In  this  paper  I  have  drawn  upon  the  history,  statutes  and 
decisions  of  Colorado ;  first,  because  the  investigators  of  this 
subject  have  complimented  the  state  upon  being  the  pioneer  in 
the  law  and  science  of  irrigation ;  and,  second,  because  in  all 
essential  particulars  the  law  and  practice  in  other  states  and 
territories  of  the  arid  West  are  substantially  the  same. 

The  sketch  which  I  have  given  you  may  convey  some  slight 
conception  of  what  was  meant  by  selecting  the  subject  '^  The 
Law  of  New  Conditions  as  Illustrated  by  the  Law  of  Irriga- 
tion." Of  the  various  ramifications  and  peculiarities  of  that 
law,  and  of  some  of  the  curious  things  which  courts  still  insist 
on  doing,  notwithstanding  the  importunities  of  counsel,  I  can- 
not speak  except  by  enlarging  this  address  to  the  dimensions 
of  a  text  book. 

If  I  have  made  myself  clear  throughout,  you  will  doubtless 
agree  with  those  living  in  Colorado,  that  they  now  have  every 
reason  to  rely  upon  the  rule  of  stare  decisis  as  settling  forever 
all  questions  concerning  the  right  to  divert  the  waters  of  the 
streams  heading  in  our  own  mountains,  flowing  through  our 
own  land — to  use  them  in  the  building  up  of  our  own  state. 

Little  was  it  thought  a  few  years  ago  that  it  could  ever  be 
contended  that  the  Big  Laramie  River,  which  heads  in  Colo- 
rado and  flows  into  Wyoming,  was  diverted  and  used  in  the 
former  by  the  revocable  consent  of  the  latter;  or  that  the 
Platte  River,  rising  in  this  state  and  flowing  into  Nebraska, 
was  diverted  and  used  in  the  former  by  the  revocable  consent 
of  the  latter ;  or  that  the  waters  of  the  Rio  Grande,  also 
heading  in  Colorado  and  flowing  into  New  Mexico,  were  used 
in  the  former  by  the  consent  of  the  latter ;  or  that  the  waters 
of  the  Arkansas  River,  rising  in  Colorado  and  flowing  into 
Kansas,  could  be  used  in  Colorado  only  so  long  as  Kansas 
chose  to  permit  it.  If  such  be  the  case,  all  that  you  see  of 
lawns,  fields  and  orchards,  exist  by  the  grace  of  our  adjoining 
and  sister  states,  and  the  independence  of  Colorado  and  its 
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sovereignty  within  its  own  domains  is  a  myth.  This  great 
fabric  of  intermingled  law  and  labor  is,  we  are  sorry  to  say,  in 
the  judgment  of  the  Kansas  Legislakire  and  her  Attorney 
General,  a  house  of  cards.  Our  sister  state  has  recently 
applied  to  the  Supreme  Court  of  the  United  States  for  relief 
from  the  courage,  skill  and  enterprise  of  Colorado  in  reclaim-; 
ing  the  desert  lands  of  the  Arkansas  Valley  and  causing  the 
same  to  produce  the  succulent  alfalfa,  the  prolific  sugar  beet 
and  the  luscious  Rocky  Ford  melon.  In  other  words :  Kan- 
sas says  the  owners  of  lands  along  the  Arkansas  River  in  that 
state  are  riparian  proprietors,  and  that  in  permitting  the  diver- 
sion of  the  waters  of  that  stream  in  this  state  for  irrigation 
purposes,  the  state  of  Colorado  is  violating  their  common  law 
right  to  have  the  water  flow  ut  currere  8olebat]  all  of  which 
leads  us  once  more  to  inquire:  What  is  the  matter  with  Kan- 
sas ? — ^an  inquiry  particularly  apt  in  view  of  the  legislation  of 
that  state  which  authorizes  the  diversion  of  water  for  irriga- 
tion, and  the  very  recent  decision  of  the  Supreme  Court  which 
holds  the  principles  of  irrigation  to  be  so  far  applicable  as  to 
authorize  a  condemnation  of  land  for  ditch  purposes.  I  think 
it  may  be  safely  assumed  that  the  only  result  of  this  assault 
upon  the  doctrine  of  title  by  appropriation  to  beneficial  uses, 
will  be  its  final  and  complete  establishment  by  the  judgment 
of  the  Supreme  Court  of  the  United  States  as  the  great  law 
of  arid  America,  and  that  no  land  in  Colorado  or  elsewhere 
will,  as  President  Woodruff  says  would  be  the  case  without 
water,  become  as  barren  as  in  1847. 
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COMMITTEE  ON  JUDICIAL  ADMINISTRATION  AND 

REMEDIAL  PROCEDURE. 

To  the  American  Bar  Asiociation: 

Tour  Committee  on  Judicial  Administration  and  Remedial 
Procedure  beg  leave  to  report : 

That  nothing  was  referred  to  your  committee,  and  the  com- 
mittee has  thought  of  nothing  requiring  action  by  them,  and 
so  report. 

A.  J.  McCrary, 

Chairman, 
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COMMITTEE  ON  LEGAL  EDUCATION  AND  ADMISSION 

TO  THE  BAR, 

To  the  American  Bar  Association  : 

The  Committee  on  Legal  Education  and  Admission  to  the 
Bar  have  the  honor  to  submit  the  following  report : 

As  this  is  the  first  year  of  the  new  century,  it  may  be  of 
interest  to  members  of  this  Association  to  recall  that  one 
hundred  years  ago  there  was  not  a  law  school  in  the  United 
States  which  conferred  degrees. 

A  professorship  in  English  law  was  established  at  William 
and  Mary  College  in  Virginia  as  early  as  1782,  and  one  in 
1790  at  the  College  of  Philadelphia.  At  the  institution  last 
mentioned,  Mr.  Justice  Wilson,  of  the  Supreme  Court  of  the 
United  States,  was  appointed  to  the  Chair.  His  introductory 
lecture  was  delivered  on  December  16,  1790.  The  lecture 
was  given  in  the  presence  of  the  President  of  the  United 
States  and  his  Cabinet,  Philadelphia  then  being  the  seat  of 
government.  Members  of  Congress  were  also  present,  as  well 
as  the  Governor  and  the  Legislature  of  Pennsylvania.  Although 
these  lectures  were  commenced  under  brilliant  auspices,  they 
were  not  continued  beyond  that  college  year.  No  further 
attempt  was  made  to  give  instruction  in  law  in  the  University 
of  Pennsylvania,  into  which  the  College  of  Philadelphia  had 
been  merged,  until  1817,  when  lectures  were  again  delivered 
for  a  year.  At  the  end  of  that  time  the  matter  was  again 
dropped  and  not  again  renewed  in  that  institution  until  1850. 

Chancellor  Kent,  in  17-  3,  was  appointed  a  professor  of  law 
in  Columbia  College.  His  first  lectures  were  delivered  in 
1794  and  to  a  very  small  class.  He  lectured  again  in  1795, 
but  delivered  none  in  1796.     Lectures  were  delivered  in  1797, 
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but  the  class  was  so  small  that  he  resigned  in  1798.  Again, 
in  1823,  he  delivered  lectures  upon  law  for  a  time  in  that 
institution  to  such  students  as  chose  to  listen  to  them.  No 
examinations  on  his  lectures  were  held,  and  no  degrees  in  law 
conferred.  No  regular  law  course  was  prescribed,  and  no 
department  of  law  was  established  in  that  university  until 
1858.  Prior  to  that  time  there  seems  to  have  been  no  law 
school  in  the  City  of  New  York. 

The  first  regular  law  school  in  the  United  States  was  the 
famous  school  at  Litchfield,  Connecticut,  established  in  1784. 
That  school  was  founded  by  Tapping  Reeve,  the  author  of  the 
treatise  on  Domestic  Relations.  Afterwards  he  associated 
with  him  in  this  school  James  Gould,  the  author  of  the  work 
on  Pleading.  The  school  ceased  to  exist  in  1833,  after  a  life 
of  fifty  years.  The  number  of  students  on  its  rolls  during 
this  entire  period  of  its  existence  exceeded  a  thousand,  and  in 
1813  it  had  as  many  as  fifty  students  in  attendance.  The 
school,  however,  granted  no  degrees.  There  was  also  a  school 
at  Northampton,  Massachusetts,  founded  in  1823  by  Judge 
Samuel  Howe.  It  was  discontinued  in  1829.  Its  attendance 
was  small. 

The  Harvard  Law  School  is  the  oldest  existing  law  school 
in  the  United  States,  and  its  history  begins  with  the  year 
1817.  The  Yale  Law  School  was  established  a  few  years  later, 
in  1824.  A  law  school  was  established  at  Cincinnati  in  1888; 
one  at  Louisville,  Kentucky,  in  1846,  and  one  at  Lebanon, 
Tennessee,  in  1847.  The  number  of  law  schools  in  this 
country  was,  therefore,  very  small  prior  to  1850. 

The  number  of  students  in  attendance  at  law  schools  has 
increased  to  such  an  extent  as  to  have  become  matter  of 
general  comment  throughout  the  profession.  The  number  in 
the  law  schools  in  1870  was  1,653  ;  in  1880,  3,134 ;  in  1890, 
4,518  ;  and  in  1900  about  13,037.  This  is  a  remarkable 
increase,  and  much  greater  than  has  occurred  in  theology  or 
medicine.  Statistics  gathered  by  the  United  States  Bureau  of 
Education  show  that,  great  as  this  increase  is,  there  has  been  a 
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miicfa  greater  incremse  in  the  number  enrolled  in  tbe  denuJ 
schools  of  the  coantnr.  From  1875  to  1899,  the  nnmber  of 
students  enrolled  in  the  professionftl  schools  of  the  United 
States  increased  a£  follows:  In  theology,  58  per  cent;  in 
medicine,  ITT  per  cent ;  in  phmnnacx,  285  per  cent :  in  law, 
S43  per  cent;  in  dendstry,  1468  per  cent.  It  will  be 
obserred,  howerer,  that  the  gain  has  been  more  than  100  per 
cent,  greater  in  law  than  it  is  in  medicine.  This  may  be 
explained,  in  part  at  least,  by  the  &ct  that  legislation  and  the 
regulations  adopted  by  State  Boards  of  Health  hare  practically 
made  it  necessvT  for  some  Tears  that  all  students  of  medione 
intending  to  practice  as  physicians  should  porsue  their  stndies 
in  some  medical  school.  L^islation.  on  the  other  Land,  has 
not  forced  students  of  law  into  the  law  schools,  so  that  there 
has  always  been  a  Terr  lartre  number  of  such  students  outside 
the  schools.  This  number  undoubtedly  has  beoi  steadily 
decreasing,  at  least  relatively,  within  the  peiiod  coyered  by  the 
statistics.  Students  now  enter  the  schools  who  form^y 
carried  on  their  stu<Iies  in  the  offices.  The  medical  schools, 
for  the  reason  already  stated,  have  had  no  such  source  of  supply 
to  draw  from. 

There  are  seyeral  reasons  why  the  students  of  law  are  going 
to  the  law  schools  in  preference  to  the  offices.  The  conyiction 
has  been  growing  for  years  that  the  place  to  study  law  is  in  a 
school  of  law.  This  Association  has  again  and  again  expressed 
its  conyiction  to  that  effects  and  its  action  upon  the  subject  has 
made  an  impression  upon  those  intending  to  enter  the  profes- 
si  ^n.  Then,  too,  the  schools,  as  will  presently  appear,  haye 
greatly  increased  in  number.  They  now  exist  in  all  parts  of 
the  country,  and  almost  every  large  city  has  its  own  school,  so 
that  much  le>s  difficulty  is  experienceil  in  attending  a  law 
school  than  formerly. 

>'-»me  years  a^o  the  Committee  on  Lejral  Education  ex- 
pressed  the  opinion  that  there  should  be  a  law  school  in  each 
stiie  in  the  Union.  That  condition  of  affairs  has  not  yet  been 
atiaine'L  although  there  are  now  few  states  in  which  such  a 
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school  is  not  to  be  found.  The  only  states  still  without  a  school 
are  the  following :  Delaware,  Idaho,  Montana,  Nevada,  New 
Hampshire,  New  Jersey,  South  Dakota,  Utah,  Vermont  and 
Wyoming — ten  in  all. 

The  increase  in  the  number  of  law  schools  in  the  United 
States  is  quite  as  remarkable  as  the  increase  in  the  number  of 
students.  The  number  of  the  schools  in  1870  was  28;  in 
1880,  48;  in  1890,  54;  and  in  1901,  100.  In  1899  there 
were  in  the  United  States  163  schools  of  theology ;  151  schools 
of  medicine,  of  which  122  were  ''regular;'*  50  schools  of 
dentistry ;  and  51  of  pharmacy.  As  compared  with  the  medi- 
cal schools,  the  number  of  law  schools  is  slightly  less  in  pro- 
portion to  the  total  number  of  students  in  attendance. 

Another  cause  contributing  largely  to  the  increase  of  the 
number  of  law  schools  and  the  students  in  them  is  the  fact 
that  there  has,  of  late,  been  a  decided  popular  demand  for 
instruction  in  law.  The  extended  character  and  complexity  of 
modem  business  is  such  that  the  lawyer  has  played  a  much 
more  important  part  in  the  administration  of  business  affairs 
than  formerly.  It  has  been  frequently  said  of  late  years  that 
the  most  profitable  business  in  the  profession  has  been  advising 
clients,  and  that  some  of  the  largest  incomes  are  made  by 
lawyers  who  are  never  seen  in  court.  The  creation  of  large 
industrial,  commercial  and  financial  institutions,  with  numerous 
transactions,  extending  over  many  states  and  foreign  countries, 
has  required  for  their  success  such  an  extended  knowledge  of 
law,  as  to  require  the  services  of  those  specially  trained. 
Moreover,  the  training  of  the  lawyer  has  been  found  to  be  an 
admirable  preparation  for  commercial  life.  The  appreciation 
of  these  facts  has  led  many  persons  to  enter  the  law  schools. 
It  is  probable  that  many  of  the  students  in  the  schools  at  pre- 
sent do  not  intend  to  practise  law,  their  course  in  the  law 
school  being  intended  merely  to  acquire  a  training  and  know- 
ledge useful  to  them  in  some  other  occupation.  Other  evi- 
dences of  the  popular  demand  for  instruction  in  law  will  be 
found  in  the  popularity  of  the  courses  in  public  law,  and  the 

26 
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history  of  law  and  institutions,  which  have  been  provided  for 
in  many  of  the  colleges  and  universities,  and  in  lectures  on 
law  which  appear  to  be  an  established  part  of  the  curriculum 
of  the  commercial  college. 

The  schools  which  have  established  a  three  years  course  for 
the  degree  of  Bachelor  of  Laws  are :  Tale,  Harvard,  Columbia, 
Cornell,  Boston,  Pennsylvania,  Columbian  University  (Wash- 
ington, D.  C),  Georgetown  University,  Catholic  University  of 
America,  Washington  College  of  Law  (Washington,  D.  C), 
Northwestern,  Syracuse  University,  the  state  universities  of 
Michigan,  Illinois,  Iowa,  Indiana,  Minnesota,  Colorado,  Wis- 
consin, Kansas,  Maine,  Maryland,  Missouri  and  Ohio,  Balti- 
more Law  School,  Baltimore  University,  Detroit  College  of 
Law,  St.  Paul  College  of  Law,  Howard  University,  University 
of  Cincinnati,  Western  Reserve  University,  Cleveland  Law 
School,  Denver  Law  School,  Illinois  Wesleyan  University, 
Hastings  College  of  Law  (San  Francisco),  Kent  College  of 
Law  (Chicago),  Chicago  Law  School,  John  Marshall  Law 
School  (Chicago),  Illinois  College  of  Law,  Iowa  College  of 
Law,  Highland  Park  College  of  Law  (Iowa),  Austin  College 
of  Law  (Minnesota),  Benton  College  of  Law  (St.  Louis),  Ohio 
Normal  University,  National  Normal  University  (Ohio),  Dick- 
inson College  of  Law  (Pennsylvania),  Pittsburg  Law  School, 
and  Rhode  Island  Law  School. 

In  1890  only  eight  schools  had  a  three  years  course  for  the 
Bachelor's  djegree  The  advance  which  has  been  made  since 
that  time  is  phenomenal  and  must  be  very  gratifying  to  the 
profession. 

The  schools  that  still  retain  the  two  years  course  are  :  The 
Albany  Law  School,  Vanderbilt  University,  the  University  of 
North  Carolina,  New  York  University,  New  York  Law  School, 
Buffalo  Law  School,  the  University  of  Alabama,  University  of 
Arkansas,  Los  Angeles  Law  School,  John  B.  Stetson  Univer- 
sity, University  of  Georgia,  National  University,  Northern 
Illinois  College  of  Law,  Indiana  Law  School,  University  of 
Notre  Dame,  Northern  Indiana  Law  School,  Indianapolis  Col- 
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lege  of  Law,  Central  Normal  College  of  Law,  Marion  (Indiana) 
Law  School,  State  Normal  College  of  Law  (Indiana),  Louis- 
ville Law  School,  Center  College  (Kentucky),  Central  Univer- 
sity of  Kentucky,  University  of  Mississippi,  Millsaps  College 
of  Law  (Mississippi),  Kansas  City  Law  School,  St.  Louis  Law 
School,  Missouri  College  of  Law,  University  of  Nebraska, 
Western  Law  School  (Omaha),  Wake  Forest  College  (North 
Carolina),  University  of  North  Dakota,  University  of  Oregon, 
University  of  Tennessee,  University  of  the  South  (Tennessee), 
Southern  College  of  Law  (Tennessee),  University  of  Texas, 
Washington  and  Lee  University,  the  University  of  Virginia, 
Richmond  College  (Virginia),  the  University  of  Washington, 
the  University  of  West  Virginia,  and  the  Milwaukee  (Wiscon- 
sin) Law  School. 

The  following  schools  have  only  a  one  year  course:  Mer- 
cer University  (Georgia),  Tulane  University  (Louisiana), 
Cumberland  University  (Tennessee),  Sonthwestern  Baptist 
University  (Tennessee),  and  Southern  Normal  University 
(Tennessee). 

The  Committee  cannot  but  deplore  greatly  that  any  law 
schools  in  the  United  States  still  consent  to  confer  the  degree 
of  Bachelor  of  Laws  upon  the  completion  of  a  one  year  course  of 
study.  A  degree  so  obtained  can  have  very  little  value,  and 
it  is  strange  that  institutions  will  grant  degrees  upon  such  easy 
conditions.  It  is,  in  the  opinion  of  the  Committee,  an  abuse 
of  the  degree-conferring  power,  which  calls  for  and  should 
receive  the  condemnation,  not  alone  of  academic  bodies,  but  of 
the  profession  and  of  public  opinion  generally. 

Harvard  University  some  years  ago  established  a  rule  which 
practically  requires  candidates  for  its  degree  in  law  to  have 
previously  obtained  an  academic  degree.  Persons  who  have 
not  a  college  degree  are,  in  exceptional  cases,  admitted  as  spe- 
cial students,  but  when  so  admitted  cannot  obtain  a  degree 
unless  they  obtain,  upon  examination,  a  mark  within  five  per 
cent,  of  that  demanded  for  the  honor  degree.  That  this  rule 
is  strictly  enforced  may  be  inferred  from  the  fact  that  the  cir- 
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cular  of  the  school,  issued  for  1900-01,  shows  only  seventeen 
non-graduates  enrolled  in  a  total  attendance  of  616  students. 

Columbia  University  has  given  notice  that,  beginning  with 
the  academic  year  1903-1904,  no  person  will  be  admitted  to 
its  law  school  except  graduates  of  colleges  and  scientific  schools 
in  good  standing,  or  persons  presenting  satisfactory  evidence 
of  equivalent  training.  Its  announcement  for  1900-01  shows 
an  attendance  of  236  graduates  out  of  a  total  enrollment  of 
380.  The  effect  of  this  action  by  Columbia  will  be  awaited 
with  interest. 

Yale  University  has  advanced  its  requirements  but  does  not 
as  yet  require  an  academic  degree.  A  student,  to  be  admitted, 
must  be  able  to  pass  an  examination  equivalent  to  that  required 
for  admission  to  its  scientific  school. 

A  number  of  the  schools  now  require  as  a  condition  of 
admission  that  the  student  shall  pass  a  satisfactory  examination 
in  subjects  that  are  the  equivalent  of  a  high  school  course. 

This  requirement  is  made  by  Michigan  University,  theUni- 
yersity  of  Pennsylvania,  Northwestern  University,  University 
of  Wisconsin,  the  New  York  Law  School,  New  York  Univer- 
sity, University  of  Nebraska,  University  of  Colorado,  Denver 
Law  School,  University  of  Ohio,  Columbian  University,  Syra- 
cuse University,  University  of  Illinois,  Cornell  University, 
Indiana  University,  St.  Louis  Law  School,  Albany  Law 
School,  the  University  of  Maine,  and  the  University  of 
Minnesota. 

Other  law  schools,  undoubtedly,  make  a  similar  requirement. 
The  Committee  has  not  attempted  to  make  a  complete  show- 
ing as  to  the  actual  requirements  of  all  the  schools,  and  if  it 
had  attempted  the  task  it  could  not  have  satisfactorily  per- 
formed it,  because  of  the  indefinite  and  uncertain  statements 
made  by  many  of  the  schools  in  their  published  circulars. 
But  the  Committee  has  enough  information  before  it  to  justify 
the  statement  that  the  schools  have  made,  within  the  past  five 
years,  a  great  advance  in  the  standards  they  prescribe  for  the 
admission   of  students   to  the  law   classes.     It  is,   however, 
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unfortunately  the  case  that  many  of  the  schools  still  lag 
behind,  and  continue  to  admit  students  whose  preliminary 
education  falls  short  of  being  sufficient  to  justify  their  admission 
to  their  classes.  Some  of  the  circulars  which  the  schools  put 
forth  declare :  ^^  No  entrance  examination  is  required/'  Others 
say :  "  No  examination  is  required  on  entering  the  school,  or 
at  the  beginning  of  the  course.  Applicants  for  admission, 
however,  must  have  at  least  a  good  common  school  education 
in  order  to  pursue  their  studies  with  profit  to  themselves/* 
Schools  that  continue  such  low  requirements  cannot  long 
expect  to  retain,  if  they  now  possess,  the  confidence  of  the 
profession. 

While  the  Committee  think  the  progress  made  in  the  past 
ten  years  is  very  gratifying,  it  may  be  remarked  that  there  are 
some  changes  still  to  be  desired  before  legal  education  can  be 
considered  to  be  on  an  equality  with  the  training  in  the  colleges 
and  medical  schools. 

During  the  past  ten  years,  a  number  of  schools  have  extended 
their  course  from  one  to  two  years,  and  a  greater  number  from 
two  to  three  years.  Some  schools  have  established  post- 
graduate courses,  but  it  may  be  observed  that  the  progress  which 
has  been  made  has  been  chiefly  in  the  direction  of  longer  . 
periods  of  study  with  more  extended  courses,  generally  in  pri- 
vate law.  In  other  respects,  the  improvement  has  not  been  so 
marked.  The  number  of  hours  of  class-room  work  per  week, 
required  in  most  of  the  schools,  is  still  much  less  than  that 
required  in  colleges  and  technological  schools  and  in  the  medical 
schools.  The  minimum  ordinarily  required  in  colleges  is 
fifteen  hours  class-room  work  for  each  student  per  week. 

Few  of  the  law  schools,  even  the  best,  have  reached  this 
standard.  Until  recently  six  hours  was  the  maximum  in  many 
important  schools,  and  your  Committee  believe  that  this  was 
greater  than  the  average. 

There  does  not  appear  to  be  any  uniformity  in  the  schools 
in  the  amount  of  class-room  work  required.  Your  Committee 
was  informed  that  some  of  the  three-year  schools  require  only 
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six  hours  per  week  of  each  student,  while  some  of  the  two-year 
schools  require  as  much  as  thirteen  hours  per  week. 

The  Constitution  of  the  Association  of  American  Law 
Schools,  organized  during  the  meeting  of  this  Association  at 
Saratoga,  last  year,  requires,  as  a  condition  of  membership, 
that  a  law  school  applying  should  require  at  least  ten  hours  of 
class-room  work  per  week.  This  is  a  gratifying  advance.  In 
view  of  the  fact  that  the  law  students  are  older,  with  more  mature, 
and  as  a  rule,  better  trained  minds  than  the  students  of 
the  colleges,  your  Committee  are  of  opinion  that  law  students 
are  capable  of  undertaking  and  that  the  schools  should  require 
at  least  as  much  work  per  week  from  each  student  as  is 
required  by  the  colleges. 

While  some  progress  has  been  made  in  the  requirements  for 
admission  to  the  schools,  yet  the  progress  has  not  been  as  great 
as  in  other  directions. 

The  Constitution  of  the  Association  of  American  Law 
Schools  provides  that  any  school,  to  become  a  member,  shall 
require  of  a  candidate  for  its  degree,  the  completion  of  a  high- 
school  course  of  study,  or  its  equivalent.  .  The  equivalent  may 
be  determined  by  the  law  school  faculty  upon  certificates  issued 
under  public  authority  or  by  the  authority  of  an  institution  of 
advanced  learning.  In  the  absence  of  this,  the  applicant 
should  be  required  to  pass  an  examination  in  studies  equivalent 
to  those  required  of  high-school  graduates,  provided  that  this 
requirement  shall  not  take  effect  until  September,  1901. 

High  schools  differ  in  different  parts  of  the  country,  and 
there  is  consequently  no  uniform  standard  for  the  whole 
country,  but  this  is  the  most  decided  step  which  has  yet  been 
taken  with  a  view  of  securing  adequate  preliminary  training. 

One  of  the  most  conservative  influences  in  legal  education  is 
the  fact  that  many  of  the  schools  are  conducted  for  profit. 
The  school  is  the  property  of  the  faculty,  who  pay  the  expenses 
and  divide  the  profits  in  some  agreed  proportion.  It  is  easy 
to  see  that  any  action  which  leads  to  an  increase  in  the  length 
of  the  course  of  study  will  appeal  to  the  self-interest  of  the 
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proprietors  of  the  schools,  inasmuch  as  the  fees  of  the  students 
will  be  paid  for  a  longer  period.  For  the  same  reason,  any 
action  which  leads  to  the  decrease  in  the  number  of  students 
will  be  received  with  disfavor.  Higher  standards  of  admission 
to  the  school  will  result  in  a  smaller  number  of  students.  An 
increased  number  of  hours  of  class-room  work  means  more 
work  for  the  instructors.  The  changes  mean  for  the  instruc- 
tors more  work  and  less  pay.  This  would  hardly  meet  the 
approval  of  the  owners  of  schools  which  are  run  primarily  for 
the  profit  of  the  instructors. 

Your  Committee  is  of  opinion  that  it  would  be  the  best  inter- 
est of  the  profession  if  this  powerful  influence  in  favor  of  low 
standards  and  little  work  in  the  schools  could  be  removed. 

The  instructor  should  receive  a  fixed  salary.  Your  Com- 
mittee are  of  opinion  that  greater  progress  would  be  made 
when,  after  the  payment  of  fair  salaries,  the  excess  of  the 
revenue  of  the  schools  shall  be  appropriated  to  the  uses  of  the 
library,  buildings  or  in  such  other  ways  as  shall  be  needed  by 
the  school. 

Your  Committee  has  heretofore  expressed  the  opinion  that 
it  is  not  advisable  that  the  diploma  of  the  law  schools  should 
admit  to  the  bar.  It  is  illogical  and  indefensible  that  law 
schools  which  are  not  in  any  way  subject  to  the  supervision  of 
the  courts,  should  have  the  power  to  admit  to  the  bar. 

It  is  not  in  the  real  interest  of  the  schools,  nor  in  that  of 
their  graduates,  that  they  should  be  invested  with  any  such 
power.  The  exercise  of  the  power  by  the  schools,  especially 
by  schools  which  are  conducted  for  revenue,  has  been  abused 
again  and  again  by  the  graduation  of  men  who  have  not  been 
qualified  for  admission  to  the  bar.  They  have  advertised  the 
fact  that  their  diploma  admitted  to  the  bar,  thereby  gaining 
with  the  public  a  certain  standing  to  which  they  have  not  been 
entitled  upon  their  merits.  The  possession  by  the  schools  of 
this  power  to  admit  to  the  bar  has  served  to  attract  students  to 
their  classes  who  otherwise  would  have  gone  to  schools  where 
they  would  have  received  a  thorough  training.     The  Committee 
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objects  to  any  such  prostitution  of  the  power  to  admit  to  the 
bar.  That  power  belongs  to  the  courts  and  should  be  exer- 
cised by  them  alone.  The  validity  of  laws  giving  the  law 
schools  the  power  to  admit  to  the  bar  is  doubtful  to  say  the 
least.  It  is  to  be  hoped  that  in  the  states  in  which  the  schools 
still  possess  the  power  to  admit  to  the  bar,  it  will  be  speedily 
withdrawn.  A  law  school  diploma  still  admits  in  the  following 
states:  In  Alabama,  Georgia,  Kansas,  Louisiana,  Michigan, 
Mississippi,  Missouri,  Pennsylvania,  South  Carolina,  Ten- 
nessee, Texas,  West  Virginia  and  Wisconsin. 

In  what  has  been  said  as  to  admission  by  diploma,  the  Com- 
mittee has  had  in  mind  the  law  schools  of  state  universities  as 
well  as  those  connected  with  universities  under  private  control, 
and  those  having  no  connection  with  any  university.  The 
practice  is  alike  illogical  and  indefensible  in  all  cases.  Penn- 
sylvania has  been  included  in  the  above  list,  notwithstanding 
the  want  of  a  law  of  uniform  operation  throughout  the  state, 
for  the  reason  that  in  Philadelphia  County  the  graduates  of  the 
Law  Department  of  the  University  of  Pennsylvania  are  ad- 
mitted upon  diploma.  It  is  not  unlikely  that  the  same  privi- 
lege is  granted  in  the  other  counties  of  the  state. 

In  the  state  of  Tennessee,  it  is  provided  that  any  two  judges 
or  chancellors,  or  the  faculty  of  any  law  school  of  the  state, 
shall  have  the  power  to  examine  an  applicant  for  admission  to 
the  bar,  and  to  grant  a  license  if  the  examination  is  deemed 
satisfactory.  This  is  as  justifiable,  perhaps,  as  to  provide  that 
a  law  school  diploma  shall  admit  to  the  bar,  but  no  more  so. 
At  the  same  time  it  is  somewhat  novel,  to  say  the  least,  to 
grant  to  a  law  faculty  the  same  power  to  examine  applicants 
that  is  granted  to  the  judges.  The  power  may  not  be  abused 
in  the  one  case  more  than  in  the  other,  but  it  is  a  decided 
departure  from  correct  principles,  and  the  motive  for  making 
it  is  not  easily  perceived. 

The  report  which  your  Committee  submitted  in  1891  con- 
tained a  recommendation  that  the  power  to  admit  to  the  bar 
should  be  taken  from  courts  of  first  instance  and  lodged  in  the 
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courts  of  last  resort,  and  that  the  examination  of  the  applicants 
should  be  entrusted  to  a  commission,  or  permanent  board,  ot 
law  examiners,  so  arranged  that  only  one-half  or  one-third  of 
its  members  should  be  changed  at  any  one  time,  and  com- 
posed of  lawyers  of  the  highest  professional  character  and 
thorough  learning.  We  believed  that  in  this  way  a  high,  uni- 
form and  permanent  standard  governing  admission  to  the  bar 
could  be  secured.  (See  Proceedings  for  1890,  p  328.)  This 
recommendation  met  the  approval  of  the  Association,  and  in  a 
number  of  the  states  such  boards  have  been  established,  and 
have  abundantly  justified,  by  the  results  achieved,  the  expecta- 
tions which  led  to  their  creation.  They  have  unquestionably 
elevated  the  standard  of  admission  and  the  effect  has  been 
most  wholesome. 

A  state  board  of  law  examiners  is  now  provided  in  Colo- 
rado, Connecticut,  Georgia,  Illinois,  Iowa,  Maine,  Maryland, 
Michigan,  Minnesota,  Nebraska,  New  Jersey,  New  York,  Ohio, 
Rhode  Island,  Vermont,  West  Virginia,  Wisconsin  and  Wyo- 
mino:.  The  Committee  believe  that  in  the  states  in  which  such 
boards  have  not  yet  been  established,  action  to  that  effect  will 
speedily  be  accomplished,  and  that  members  of  the  Association 
will  work  to  that  end  in  their  respective  states. 

In  West  Virginia  the  members  of  the  faculty  of  the  State 
University  constitute  the  State  Board  of  Law  Examiners. 

The  main  features  of  the  laws  of  the  various  states  creating 
boards  of  law  examiners  are  the  same.  The  board  is  appointed 
by  the  highest  appellate  court  of  the  state  for  a  fixed  term  of 
three  or  five  years,  one  member  going  out  of  oflSce  each  year. 
All  the  students  in  the  state,  except  possibly  in  some  states 
graduates  of  the  law  schools,  are  required  to  pass  an  examina- 
tion by  the  board.  The  Maryland  law,  one  of  the  latest  to  be 
enacted,  contains  some  features  which  are  new  and  seem  to 
your  committee  valuable. 

The  Act  of  1898,  Chapter  139,  requires  that  all  applica- 
tions for  admission  to  the  bar  shall  be  made  by  petition  to  the 
Court  of  Appeals.      A  State  Board  of  Law  Examiners  is 
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created,  consisting  of  three  members  of  the  bar  of  at  least  ten 
years'  standing,  to  be  appointed  by  the  Court  of  Appeals,  to 
hold  office  for  the  term  of  three  years.  All  applications  for 
admission  to  the  bar  shall  be  referred  by  the  Court  of  Appeals 
to  the  State  Board  of  Law  Examiners,  who  shall  examine  the 
applicant  touching  his  qualifications  for  admission  to  the  bar, 
and  report  their  proceedings  to  the  Court  of  Appeals  with  any 
recommendations  said  board  may  desire  to  make.  If  the  Court 
of  Appeals  then  finds  the  applicant  to  be  qualified  to  discharge 
the  duties  of  an  attorney,  and  to  be  of  good  moral  character, 

• 

and  worthy  to  be  admitted,  they  shall  pass  an  order  admitting 
him  to  practice  in  all  the  courts  of  the  state.  The  Court  of 
Appeals  shall  prescribe  rules  providing  for  a  uniform  system 
of  examinations  in  the  state,  which  shall  govern  the  board  of 
law  examiners  in  the  performance  of  its  duties.  The  expenses 
of  the  board,  including  such  compensation  to  the  members 
thereof  as  the  Court  of  Appeals  may  determine,  shall  be  paid 
out  of  the  fees  of  the  applicants.  No  one  shall  be  examined 
who  shall  not  have  studied  law  in  a  law  school  in  some  part  of 
the  United  States,  or  in  the  office  of  a  member  of  the  bar  in 
Maryland,  for  at  least  two  years.  Any  fraudulent  act  or  rep- 
resentation by  an  applicant,  in  connection  with  his  application 
or  examination,  shall  be  sufficient  cause  for  the  revocation  of 
the  order  admitting  him  to  practice. 

Pursuant  to  this  act,  the  Court  of  Appeals  adopted  the  rules 
which  will  be  found  in  88th  Maryland  Reports,  page  XXVII. 
The  rules  require  the  petition  of  the  applicant  to  state  his  full 
name,  age,  residence  and  place  of  birth  ;  that  the  petitioner 
has  studied  law  in  the  office  of  a  member  of  the  bar  of  Mary- 
land, or  in  a  law  school  of  the  United  States,  for  at  least  two 
years,  and  that  while  so  studying  the  law  he  diligently  pursued 
the  course  of  study  prescribed  by  the  Rules,  viz..  Elementary 
Law,  Contracts,  Torts,  Wills,  and  the  Administration  of 
Estates,  Corporations,  Evidence,  Equity,  Real  Property, 
Personal  Property,  Criminal  Law,  Domestic  Relations,  Pleading 
and  Practice  at  Law  and  in  Equity,  Constitutional  Law,  Inter- 
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national  Law,  Legal  Ethics.  The  examination  shall  be  in 
writing,  but  the  board  may,  at  its  election,  in  addition  to  the 
written  examination,  examine  orally  any  or  all  *of  the  appli- 
cants. The  applicants  are  allowed  at  least  six  hours  to  answer 
the  questions  asked. 

The  Board  of  Law  Examiners  shall,  as  soon  as  practicable 
after  such  examination,  report  to  the  Court  of  Appeals  all  their 
proceedings  in  connection  with  such  examination.  They  shall 
file  with  their  report  a  copy  of  the  questions  asked  and  all  the 
replies  and  the  report  shall  also  state  the  conclusions  of  said 
board  as  to  the  qualifications  of  all  applicants  and  shall 
recommend,  in  the  case  of  each  person  examined,  that  he  be, 
or  be  not,  admitted  to  the  bar.  The  names  and  places  of  resi- 
dence of  all  persons  recommended  by  the  board  for  admission 
to  the  bar  shall  be  published  once  a  week  for  three  successive 
weeks  in  two  daily  newspapers  published  in  the  city  of  Balti- 
more before  the  day  fixed  for  the  ratification  of  the  report  of 
the  State  Board  of  Law  Examiners.  If  no  exceptions  are 
filed  to  the  report  within  thirty  days  after  it  is  filed,  the  recom- 
mendations of  the  board  will  be  adopted,  the  action  of  the 
board  ratified  and  the  applicants  admitted  or  rejected,  as 
recommended  by  the  board.  If  exceptions  are  filed,  they 
shall  be  heard  and  decided  by  the  court.  In  case  an  excep- 
tion shall  be  filed  to  the  recommendation  of  the  board  that  any 
applicant  shall  not  be  admitted  to  the  bar,  and  the  exception 
relates  to  the  qualification  of  the  applicant  to  practice  law,  no 
new  examination  will  be  held,  but  the  exception  heard  and 
determined  on  an  examination  of  the  applicant's  answers  to 
the  questions  asked  him.  If  the  exception  relates  to  the 
moral  character  of  the  applicant,  the  exceptant  and  the  appli- 
cant shall  have  the  right  to  produce  evidence  in  support  of  or 
against  their  exceptions  before  the  court  or  before  an  examiner  , 
appointed  for  the  purpose  of  taking  testimony. 

It  will  be  seen  that  by  these  rules  application  for  admission 
to  the  bar  is  in  the  nature  of  a  suit.  Notice  is  given  to  the 
world  by  publication  in  two  daily  papers  in  the  city  of  Balti- 
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more,  which,  by  reason  of  the  circulation  of  the  papers  in  the 
counties,  Baltimore  being  the  only  large  city  in  the  state,  is 
equivalent  to  "Yiotice  to  all  the  counties,  of  the  name  and  place 
of  residence  of  all  applicants. 

The  constitution  of  the  Maryland  State  Bar  Association 
requires  the  Committee  on  Education  of  that  body  to  examine 
into  the  moral  character  of  all  applicants  for  admission 
to  the  bar,  and  if  they  find  an  application  to  have  been  made 
by  a  person  whom  they  do  not  deem  of  good  character, 
they  are  required  to  file  exceptions  to  his  admission.  Your 
Committee  are  informed  that  these  rules  have  worked  admira- 
bly in  practice.  Exceptions  have  been  filed  in  only  one  case, 
where  the  applicant  had  been  a  student  in  a  correspondence 
school  of  law.  The  exceptions  were  not  tried,  because  the 
petitioner  withdrew  his  application.  It  is  said  that  the  publi- 
cation of  the  names,  with  the  right  to  except  to  the  admission, 
has  been  a  menace  which  has  deterred  a  number  of  unworthy 
persons  from  seeking  admission.  It  appears  quite  certain  that 
the  publication  of  the  names  and  residences  of  the  applicants 
with  the  opportunity  to  present  objections  to  their  admission 
is  a  valuable  feature  in  practice. 

In  the  report  of  this  Committee  already  referred  to,  that  for 
1891,  the  Committee  also  urged  the  adoption  of  the  following : 

'*  Resolved^  That  at  least  two  years  of  study  should  be 
required  of  every  student  before  he  presents  himself  for  exam- 
ination ;  and  that  in  the  older  states,  having  a  more  settled 
and  comprehensive  jurisprudence  of  their  own,  this  limit 
should  be  extended  to  three  years." 

This  recommendation  the  Association  adopted.  At  that 
time  Connecticut,  Delaware,  New  York,  Oregon  and  Vermont 
required  a  three  years  course  of  study,  and  New  Jersey  four. 
The  Committee  finds  that  since  1891  much  has  been  accom- 
plished in  the  direction  indicated,  and  it  is  now  urged  that 
renewed  effort  be  made  in  the  states  which  have  not  as  yet 
complied  with  the  Association's  recommendation. 

No  particular  period  of  law  study  is  prescribed  in  the  follow- 
ing states  and  territories  : 
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Alabama,  Arkansas,  California,  Georgia,  Idaho,  Indiana, 
Kentucky,  Massachusetts,  Mississippi,  Missouri,  Nevada,  Okla- 
homa, South  Carolina,  South  Dakota,  Tennessee,  Texas,  Utah, 
and  Virginia — eighteen  in  all. 

A  period  of  one  year  appears  to  be  nowhere  prescribed. 

A  period  of  two  years  is  prescribed  as  follows : 

In  Colorado,  Kansas,  Louisiana,  Maryland,  Montana,  Neb- 
raska, New  Mexico,  North  Carolina,  North  Dakota,  Washing- 
ton, West  Virginia  and  Wisconsin — eleven  in  all. 

A  period  of  three  years  is  prescribed  as  follows  : 

In  Connecticut,  Delaware,  District  of  Columbia,  Illinois, 
Iowa,  Maine,  Michigan,  Minnesota,  New  Hampshire,  New 
Jersey,  New  York,  Ohio,  Oregon,  Pennsylvania,  Rhode  Island, 
Vermont  and  Wyoming — eighteen  in  all. 

It  will  be  noticed  that  in  a  majority  of  cases  a  definite  per- 
iod of  study  is  prescribed,  and  that  in  a  large  majority  of  the 
states  prescribing  a  definite  period,  the  time  actually  pre- 
scribed is  three  years,  and  not  two.  The  change  in  Illinois, 
Iowa,  Michigan,  Minnesota,  Ohio,  Oregon,  Rhode  Island  and 
Wyoming,  whereby  a  three  years  period  has  been  prescribed, 
has  been  made  since  your  Committee  submitted  its  report  of 
1891.  We  cannot  refrain  from  again  declaring  it  to  be  our 
opinion  that  it  is  far  better  that  some  definite  period  should  be 
established  in  each  state,  that  the  period  ought  not  to  be  less 
than  two  years,  and  that  a  period  of  three  years  is  much  to  be 
desired.  It  is  best  for  the  candidate,  for  his  clients,  and  for 
the  profession,  that  no  person  should  be  admitted  to  practice 
in  the  courts  until  he  is  qualified  to  do  so.  That  he  cannot 
become  so  qualified  in  one  year,  or  even  in  two  years  of  study, 
your  Committee  is  convinced,  and  thinks  the  law  should  so 
declare. 

The  Committee  find  the  following  requirements  established 
governing  admission  to  the  bar : 

1.  The  applicant  must  be  a  citizen  of  the  United  States,  a 
resident  of  the  state  in  which  he  makes  his  application, 
twenty-one  years  of  age  and  of  good  moral  character,  in  the 
following  states: 
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Alabama,  Arkansas,  Colorado,  Maine,  Michigan,  Mis- 
sissippi, Nebraska,  New  York,  Washington. 

2.  The  applicant  must  be  a  citizen  of  the  United  States,  a 
resident  of  the  state,  and  twenty-one  years  of  age,  in  the 
following  state: 

Illinois. 

3.  The  applicant  must  be  a  citizen  of  the  United  States, 
twenty-one  years  of  age  and  of  good  moral  character,  in  the 
following  states: 

Connecticut,  Oregon  and  Pennsylvania. 

4.  The  applicant  must  be  a  resident  of  the  state,  twenty* 
one  years  of  age,  and  of  good  moral  character,  in  the  following 
states : 

Delaware,  Iowa,  Nevada,  North  Dakota,  South  Dakota, 
Texas,  Virginia,  West  Virginia  and  Wisconsin. 

5.  The  applicant  must  be  a  citizen,  or  resident  who  has 
bona  fide  declared  his  intention  of  becoming  a  citizen,  of  the 
age  of  twenty-one  years,  and  of  good  moral  character,  in  the 
following  states : 

California,  Massachusetts,  Minnesota  and  Montana. 

6.  The  applicant  must  be  a  citizen  of  the  United  States,  or 
have  declared  his  bona  fide  intention  of  becoming  such, 
twenty-one  years  of  age,  and  of  good  moral  character,  in  the 
following  states : 

Ohio  and  Utah. 

7.  The  applicant  must  be  a  citizen  of  the  United  States  or 
have  declared  bis  intention  of  becoming  such,  a  resident  of  the 
state,  twenty-one  years  of  age,  and  of  good  moral  character,  in 
the  following  state : 

Rhode  Island. 

8.  The  applicant  must  be  a  citizen  of  the  state,  twenty-one 
years  of  age  and  of  good  moral  character,  in  the  following  states : 

Louisiana,  New  Hampshire  and  South  Carolina. 
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9.  The  applicant  must  be  twentj-one  years  of  age  and  of 
good  moral  character,  in  the  following  states : 

Florida  and  Tennessee. 

10.  The  applicant  must  be  a  citizen  of  the  state  and  of  good 
moral  character,  in  the  following  state : 

Georgia. 

11.  The  applicant  must  be  a  citizen  of  the  United  States 
and  a  person  of  good  moral  character,  in : 

Kansas. 

12.  Every  voter  of  good  moral  character  is  entitled  to  prac- 
tice, in : 

Indiana. 

13.  The  applicant  must  be  of  good  moral  character,  in  : 
Maryland. 

14.  The  applicant  must  be  twenty-one  years  of  age  and 
of  good  moral  character,  in  the  following  states : 

Missouri,  New  Jersey  and  North  Carolina. 

In  Kentucky  the  applicant  must  be  twenty-one  years  of  age 
ai^d  must  file  with  his  petition  the  certificate  of  the  County  Court 
of  the  county  in  which  he  resides,  stating  that  he  is  a  person 
of  honesty,  probity  and  good  demeanor. 

In  the  District  of  Columbia  it  is  required  that : 
Sec.  1.  All  applications  for  admission  to  the  bar  shall  be  made 
to  the  court  in  general  term,  and  any  applicant  who  has  been 
admitted  to  practice  law  in  the  Supreme  Court  of  the  United 
States,  or  any  applicant  who  has  been  admitted  to  practice 
law  in  the  highest  court  of  any  state  or  territory,  while  a  non- 
resident of  the  District  of  Columbia,  may,  upon  satisfactory 
evidence  of  good  moral  character,  and  after  examination  as  to 
fitness,  or,  in  the  discretion  of  the  court,  without  such  exami- 
nation, be  admitted  to  the  bar,  provided  the  members  of  the 
bar  of  this  court  are  admitted  to  the  bar  of  the  highest  court 
of  such  state  or  territory  upon  the  same  terms.  No  student 
shall  be  admitted  until  after  such  examination  and  proof  of 
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good  moral  character,  and  that  he  has  studied  at  least  three 
years  under  the  direction  of  some  competent  attorney.  Dili- 
gent study  in  any  law  school  shall,  to  the  extent  thereof,  be 
computed  as  part  of  said  three  years. 

Sec.  2.  Each  applicant  for  examination  for  admission  to 
the  bar  shall  file  with  the  clerk  an  application  in  writing,  in 
which  he  shall  state,  under  oath  or  affirmation,  his  name,  age 
and  residence ;  with  what  attorney  he  has  studied  law,  or  in 
what  law  school,  and  when  and  for  what  length  of  time  he  has 
so  studied ;  and  also  what  books  he  has  read.  And  upon  the 
filling  of  such  application  it  shall,  without  further  order  of  the 
court,  be  referred  to  the  committee  for  examination  for  their 
action. 

The  Committee  calls  attention  to  the  fact  that  since  their 
last  report,  several  organizations  have  been  created  which  have 
grown  out  of  this  Association.  In  1893  a  Section  of  Legal 
Education  of  the  American  Bar  Association  was  organized 
pursuant  to  the  XIV  By-law  of  this  Association.  This  Section 
has  been  very  active  and  its  work  has  been  most  creditable 
and  has  contributed  powerfully  to  higher  legal  education. 
The  Section  has  drawn  to  its  meetings  from  time  to  time  nearly 
all  the  leading  law  teachers  in  the  United  States,  and  some  from 
Canada.  Many  thoughtful  and  able  papers  on  legal  education 
and  allied  subjects  have  been  read,  and  the  discussions  in  the 
Section  have  been  valuable  additions  to  the  literature  of  legal 
education.  In  fact,  the  influence  of  the  Section  has  not  been 
confined  to  this  country,  but  has  attracted  the  attention  of  the 
authorities  of  the  law  schools  and  universities  in  Canada, 
England,  France  and  Ireland. 

Your  Committee  is  glad  to  observe  that  at  the  last  meeting 
of  this  Association,  an  organization  was  formed  of  the  State 
Boards  of  Law  Examiners,  by  delegates  from  the  various 
boards.  The  constitution  of  this  organization  and  the  pro- 
ceedings of  its  last  meeting  will  be  found  on  page  576  of  the 
proceedings  of  this  Association  for  the  year  1900. 

Another  organization  which  has  been  recently  formed  as  an 
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outgrowth  of  this  Association  is  the  Association  of  American 
Law  Schools,  to  which  reference  has  already  been  made.  The 
constitution  of  this  Association  will  be  found  on  page  571  of 
the  report  for  1900.  Your  Committee  is  gratified  to  observe 
that  with  very  few  exceptions  all  the  law  schools  of  the  coun- 
try recognized  by  the  profession  as  leading  institutions,  have 
become  members  of,  and  are  giving  their  cordial  support  to 
that  Association.  While  the  standard  of  scholarship  estab- 
lished for  membership  is  not  as  high  as  that  recommended  by 
this  Association  for  admission  to  the  bar,  yet  it  is  an  advance, 
and  is  probably  as  high  as  many  of  the  schools  can 
attain  at  present.  It  is  required  that  to  become  a  member  a 
school  shall  have  a  course  of  study  of  at  least  two  years,  of 
thirty  weeks  per  year,  until  1905,  when  members  shall  be  re- 
quired to  maintain  a  three  years  course.  Ten  hours  per  week 
of  class-room  work  shall  be  required  of  each  student.  Begin- 
ning in  the  fall  of  1901  the  members  shall  require  that  candi- 
dates for  a  degree  shall  have  had  a  high  school  education  or 
possess  equivalent  training.  It  is  required  that  the  student 
shall  have  access  during  all  working  hours  to  a  library  which 
shall  contain  at  least  the  reports  of  the  state  in  which  the 
school  is  situated  and  of  the  United  States  Supreme  Court. 

It  is  hoped  that  these  extremely  moderate  requirements  may 
soon  be  advanced.  It  is  certain  that  the  co-operation  of  the 
best  schools  will  in  this  way  be  productive  of  much  good. 

Your  Committee  is  confirmed  in  its  views  on  the  subject  by 
the  experience  of  the  medical  profession.  Prior  to  1892  the 
medical  schools,  like  the  law  schools,  varied  much  in  efficiency. 
Many  were  owned  by  the  faculties  and  were  conducted  primarily 
for  profit.  The  rivalries  and  the  struggle  for  students  was 
great  and  the  standard  of  many  of  the  schools  was  low.  The 
course  of  study  in  many  cases  was  from  one  to  two  years  and 
the  degree  of  M.  D.  conferred  by  the  schools,  as  a  rule,  carried 
the  right  to  practice  medicine.  In  the  year  1892,  the  Asso- 
ciation of  American  Medical  Colleges  was  formed,  the  reason 
for  its  formation  being  similiar  to  those  leading  to  the  forma- 
27 
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tioa  of  Americfto  Law  School  Association.  SeTentr-three  of 
the  one  handred  mnd  fiftr-one  medical  colleges  of  the  coon- 
trj  are  now  members  of  the  association.  The  oonstitntion  pro- 
rides  for  an  annual  meeting  to  be  held  in  connection  with  the 
meeting  of  the  American  Medical  Association,  each  college 
being  represented  bj  a  delegate.  Members  of  the  association 
are  required  to  exact  of  applicants  applying  for  admission,  a 
prelimiriarj  examination,  a  minimum  of  which  shall  inclnde 
English,  arithmetic,  algebra,  phvsics  and  Latin.  This 
examination  was  dispensed  with  in  the  case  of  graduates  of 
reputable  literary  institutions,  academies  and  high  schools,  and 
also  in  cases  when  the  applicant  produces  a  medical  student's 
certificate  of  any  state  examining  board  covering  the  above 
work.  Candidates  for  the  degree  of  M.  D.  must  attend  at 
least  four  courses  of  instruction  in  a  medical  college,  each  course 
to  be  of  at  least  six  months  duration  and  no  two  courses  to  be 
taken  the  same  year. 

Your  Committee  is  informed  that  this  Association  is  about 
to  increase  the  conditions  for  membership  by  requiring  a 
much  higher  preliminary  training  and  also  establishing  a 
more  rigid  scrutiny  into  the  schools  applying  for  membership. 

Your  Committee  is  informed  that  the  formation  of  the  Asso- 
ciation of  Medical  Colleges,  together  with  the  creation  of  State 
Boards  of  Medical  Examiners,  resulted  very  quickly  in  much 
higher  standards  of  medical  education.  Another  result  was 
that  the  number  of  schools  decreased  and  the  number  of  stu- 
dents in  the  schools  was  less. 

It  is  said  that  the  four  years  course  of  the  medical  schools 
would  not  have  been  possible  without  the  influence  of  that 
Association.  Schools  which  maintained  low  standards  to 
attract  students  were  forced  to  elevate  them  or  to  go  out  of 
existence,  as  the  students  deserted  many  of  them.  Similar 
results  may  be  expected  of  the  American  Law  School  Associa- 
tion. Students  will  naturally  wish  to  attend  schools  having 
membership  in  that  Association.  A  school  which  will  not  main- 
tain the  moderate  standard  required  for  membership  may  be 
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pecuniarily  profitable  to  those  who  conduct  it,  but  is  of  doubt- 
ful use  to  the  public  and  the  profession.  An  association  which 
has  drawn  to  it  most  of  what  is  highest  and  best  in  legal  edu- 
cation in  this  country,  deserves,  in  the  opinion  of  this  Com- 
mittee, the  cordial  support  of  this  Association,  the  profession 
and  the  public. 

It  is  an  interesting  fact  that  while  no  part  of  our  institu- 
tions have  so  strong  a  hold  on  the  respect  and  confidence  of 
the  people  as  the  judiciary,  few  persons  seek  to  settle  their 
controversies  in  court.     Sacrifices  will   be   made,  arbitration 
resorted  to  or  just  claims  abandoned  by  men  of  affairs  rather    . 
than  engage  in  law  suits.     This  is  not  due  to  lack   of  con- 
fidence in  the  courts  or  the  bar.     No  occupation  requires 
a  higher  standard  of  character  than  that  of  a  lawyer.     Ability, 
courage,  extensive  knowledge,  diligence  and  disinterestedness 
are  so  common  as  to  excite  no  more  remark  than  courage  in  a 
soldier.     In  fact,  it  is  the  absence  of  these  qualities  which 
causes  surprise  and  censure.     And  this  is  generally  apprecia- 
ted by  the  laity  notwithstanding  the  jests  to  which  our  pro- 
fession, in  common  with  the  clergy  and  the  medical  professions, 
are  the  subject.     Nor  is  it  due  to  the  want  of  confidence  in 
the  substantive  law.     Numerous  transactions  of  the  greatest 
importance,  organizations  the  magnitude  of  whose  plans  (sur- 
pass the  wildest  dreams  of  our  ancestors  are  unhesitatingly 
entered  into  when  success  depends  entirely  on  the  protection 
of  the  law  on  which  their  promoters  rely  with  implicit  confi- 
dence.    The  disinclination  to  engage  in  suits  is  due  to  the 
procedure.     A  simple  controversy  between  two  persons  where 
the  amount  is  small  may  be  annoying,  but  is  of  little  import- 
ance to  either  of  the  parties,  but  when  the  few  and  simple 
issues  of  this  controversy  become  involved  in  numerous  other 
issues  arising  out  of  the  jurindiction  of  courts,  forms  of  actions, 
the  rules  of  pleadings  and  practice,  the  rules  of  evidence,  with 
bills  of  exceptions  and  appeal  and  possible  new  trial,  with  the 
postponements,  the  annoyance  of  frequent  attendance  in  courts, 
and  especially  the  delay  in  the  ultimate  decision,  it  becomes 
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a  serious  and  too  often  a  disastrous  event  in  the  lives  of  both 
parties.  An  examination  of  the  law  reports  discloses  an 
amazing  number  of  decisions  turning  entirely  on  questions 
of  procedure.  Before  men  of  affairs  will  intrust  the  courts 
with  the  investigation  and  settlement  of  their  controversies, 
they  must  be  assured  that  the  controversy  will  be  settled  on 
its  merits,  quickly  and  cheaply.  Any  method  for  the  settle- 
ment of  disputes,  one  of  the  probable  results  of  which  is  an 
expense,  direct  or  indirect,  greater  than  the  amount  involved, 
is  not  practicable  and  will  not  be  resorted  to. 

Your  Committee  do  not  propose  to  engage  in  any  general 
discussion  of  this  very  difficult  subject,  but  it  may  be  remarked 
that  the  most  perfect  system  of  procedure  which  can  be  devised 
would  be  inadequate  unless  those  who  administer  it  are  com- 
petent to  perform  the  part  allotted  to  them.  The  training  of 
the  lawyer  is  an  essential  part  of  the  problem  of  improved 
procedure.  That  the  course  of  training  used  in  the  past  is 
inadequate  is  a  fact  which  no  one  having  any  knowledge  of  the 
subject  will  dispute.  It  is  gratifying  to  observe  that  the 
progress  which  has  been  made  in  the  last  few  years  has  had 
the  cordial  support  of  the  bar  and  the  public.  There  is  every 
reason  to  believe  that  greater  progress  may  be  expected  in  the 
future. 

•  George  M.  Sharp, 
Henry  Wade  Rogers, 
Henry  E.  Davis, 
John  M.  Harlan, 
John  F.  Dillon, 

Committee. 


OF  TBB 

COMMITTEE  ON  COMMERCIAL  LAW. 

(To  be  Presented  at  the  UDenty-fourth  Annual  Meeting  at  Dewoer^  Colorado^ 

Auguet  ff,  X901,) 

To  the  American  Bar  Association: 

Your  Committee  on  Commercial  Law  begs  leave  to  submit 
the  following  report : 

At  the  meeting  of  the  Association  in  1900,  this  Committee 
submitted  a  report  upon  the  Bankruptcy  Law,  in  which  the 
Committee  asked  of  the  Association: 

1.  That  it  ratify  and  approve  the  action  of  the  Committee 
in  relation  to  the  Ray  Bill  and  that  it  formally  endorse  the 
Ray  Bill  and  advocate  its  passage  at  the  next  session  of  Con- 
gress. 

2.  That  it  approve  the  following  amendments  proposed  by 
the  National  Association  of  Referees  in  Bankruptcy  : 

'^  1.  That,  to  meet  the  line  of  decisions  of  which  Columbus 
Electric  Co.  vs.  Wordeny  99  Fed.  400,  is  typical,  section  fifty- 
seven-g  (57g)  be  amended  as  follows : 

"  *  g.  The  claims  of  creditors  who  have  received  preferences 
voidable  under  section  60b,  shall  not  be  allowed,  unless  such 
creditor  shall  surrender  such  preferences.' 

^^  2.  That  section  23  and  section  2  (7)  be  modified  either 
by  the  repeal  of  section  23b  entirely  and  the  elimination  from 
section  2  (7)  of  the  words  '  except  as  herein  otherwise  pro- 
vided* or  by  any  other  proper  change,  to  the  end  that  the 
Federal  courts  charged  with  the  administration  of  the  Bank- 
ruptcy Law  shall  have  concurrent  jurisdiction  with  the  State 
courts  of  all  controversies  between  the  trustee  in  bankruptcy 
and  adverse  claimants." 

3.  That  it  recommend  to  Congress  an  increase  in  the  com- 
pensation of  referees  in  bankruptcy. 

(421) 


422  RBPORT   OF   COMMITTBE   ON 

4.  That  it  recommend  to  Congress  the  further  amendment 
of  the  third  section  of  the  Bankruptcy  Act  by  adding  to  the 
fi^re  acts  of  bankruptcy  already  enumerated  two  additional  acts 
of  bankruptcy,  as  follows : 

'*  Or  (6)  while  insolvent  risked  his  money  or  estate  or  any 
substantial  part  thereof,  or  diminished  the  security  of  his 
creditors  by 

"  (a)  Gambling,  or 

^^(b)  Speculating  in  any  securities  or  property  outside  of 
his  ordinary  business,  or 

"  {c)  So  wastefully,  recklessly  or  improvidently  managing 
his  business  affairs  as  to  do  substantial  injury  to  his  creditors 
or  imperil  the  claims  of  such  creditors. 

*'  Or  (7)  if  a  corporation  paid,  while  insolvent,  extravagant 
salaries  to  its  ofiScers  or  employes.*' 

The  report  of  the  Committee  was  ratified  and  approved,  and 
its  recommendations  adopted  with  the  exception  that  for  the 
amendment  to  Section  &7g  of  the  Bankrupt  Act  recommended 
by  the  Committee,  the  following  was  substituted : 

"57g.  Creditors  who  have  received  preferences  shall  not 
participate  in  dividends  so  as  to  receive  by  taking  such  prefer- 
ences into  consideration  a  greater  percentage  of  their  claims 
than  other  creditors  of  the  same  class." 

The  Committee  was  also  instructed  to  urge  upon  Congress 
the  amendments  proposed  by  it  with  the  exception  above  quoted. 

Your  Committee  has  obeyed  the  instructions  of  the  Associ- 
ation and  has  urged  upon  Congress,  personally  and  in  writing, 
the  amendment  of  the  Bankrupt  Law  as  proposed. 

No  action,  however,  has  been  taken  by  Congress.  The  last 
session  of  Congress  was  a  short  session,  and  its  time  was  very 
largely  occupied  with  political  matters  of  importance.  It  was 
found  impracticable  to  secure  any  action  upon  the  Bankrupt 
Law  at  that  session.  We  hope  and  believe,  however,  that,  if 
our  work  is  continued,  we  shall  have  better  fortune  at  the  next 
session  of  Congress  when  the  limitation  of  time  will  not  be  so 
stringent  and  when  it  is  not  likely  that  there  will  be  so  many 
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other  pressing  questions  to  interfere  with  work  upon  the 
Bankrupt  Law. 

Meantime,  the  Supreme  Court  of  the  United  States  has  had 
before  it  Section  57g  of  the  Act  and  has  given  it  a  definite 
construction  which  is  familiar  to  all  the  members  of  the 
Association. 

Your  Committee  have  observed  with  interest  and  care  the 
workings  of  the  Bankrupt  Law  during  the  past  year,  and  their 
conviction  as  to  the  wisdom  of  the  amendments  proposed  by 
this  Committee  and  adopted  by  the  Association,  is  in  every 
way  strengthened. 

They  are  still  of  the  opinion  as  expressed  in  their  former 
reports : 

1.  That  a  Bankrupt  Law  is  wise  and  beneficent  legislation. 

2.  That  the  ideal  Bankrupt  Law  is  one  that 

(a)  Allows  every  honest  debtor  to  procure  a  speedy  discharge 
from  his  obligations  upon  the  surrender  of  all  his  property  ; 

(6)  Gives  every  creditor  a  complete  remedy  against  actual 
or  contemplated  fraud  on  the  part  of  the  debtor ; 

(c)  Punishes  all  fraud  on  the  part  of  the  debtor  or  creditor 
with  relentless  severity. 

3.  That  our  present  Bankrupt  Law,  to  fulfill  these  condi- 
tions, needs  careful  and  trenchant  amendment  on  the  lines 
that  this  Association  has  approved. 

4.  That  the  Association  should,  through  its  Committee  on 
Commercial  Law  for  the  ensuing  year,  continue  its  line  of 
work  looking  to  the  perfecting  of  the  Bankruptcy  Law. 

Respectfully  submitted. 

Walter  S.  Logan, 

Ckairmanj 
Jambs  Hagbrmak, 
Henrt  Budd, 
Gardiner  Lathrop. 
New  York,  July  9,  1901. 
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COMMITTEE  ON  INTERNATIONAL  LAW. 

To  be  Presented  at  the  Tioeniff^ourth  Annual  Meeting,  <U  Denver ^  Colorado, 

August  »»,  1901. 

To  the  American  Bar  Association  : 

The  Committee  on  International  Law  respectfully  reports  as 
follows : 

Your  Committee  was  instructed  at  the  last  meeting  of  the 
Association  to  continue  the  discharge  of  the  duties  committed 
to  it  by  the  Association  in  1899,  in  reference  to  the  Convention 
for  the  Peaceful  Adjustment  of  International  Differences, 
which  had  been  adopted  at  the  Hague  Congress.  In  compli- 
ance with  this  instruction,  we  respectfully  report  : 

1.  Ratifications  by  all  the  signatory  governments  of  this 
Convention  have  been  deposited  with  the  Government  of  the 
Netherlands,  except  those  of  China,  Luxemburg  and  Turkey. 

2.  Judges  of  the  International  Court  of  Arbitration  provided 
for  by  that  Convention  have  been  appointed  by  the  following 
countries : 

Austria- Hungary,  Belgium,  Denmark,  France,  Germany, 
Great  Britain,  Italy,  Japan,  Netherlands,  Portugal,  Rouma- 
nia,  Russia,  Servia,  Siam,  Spain,  Sweden  and  Norway,  Switz- 
erland and  the  United  States. 

8.  Rules  relating  to  the  organization  of  Internal  Conven- 
tions of  the  International  Arbitration  Bureau  of  the  permanent 
Court  of  Arbitration  have  been  adopted,  as  follows : 

Article  I. 

The  Secretary  General  of  the  permanent  Court  of  Arbitra- 
tion  shall   exercise  the  functions  of  the  Chief  of  the  Inter- 
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national  Bureau  and,  under  the  same  title,  those  of  Recorder 
of  the  Court. 

He  shall  have  the  care  of  all  the  correspondence  of  the 
Bureau. 

He  shall  annually  submit  the  budget  of  receipts  and  expedi- 
tures  of  the  Bureau  which  he  shall  lay  before  the  Administra- 
tive Council  for  their  examination  and  approval.  He  shall 
act  in  the  same  manner  with  regard  to  the  settlement  of  the 
annual  accounts  of  the  Bureau,  and  in  accordance  with  the 
order  of  the  budget. 

He  shall  have  the  direction  of  all  the  staff  of  the  Bureau. 

Article  II. 

The  staff  of  the  Bureau  shall  consist  of: 
A  first  Secretary ; 
A  second  Secretary ; 
One  Clerk ; 
One  care-taker ; 
One  messenger. 

Article  III. 

The  work  of  the  Bureau  shall  be  entirely  under  the  author- 
ity of  the  Secretary  General. 

Article  IV. 

In  case  of  leave  of  absence  or  prevention,  the  Secretary 
General  shall  be  represented  by  the  first  Secretary. 

Article  V. 

The  staff  of  the  International  Bureau  are  forbidden  to  make 
known  to  strangers  to  the  Bureau  any  communications,  verbal 
or  written,  with  regard  to  the  affairs  of  the  work  entrusted  to 
them,  or  to  permit  them  to  gain  any  knowledge  from  the 
documents  relating  to  the  work  of  the  Bureau. 

It  is  therefore  apparent  that  this  great  International  tribunal 

is  ready  for  business.     It  will  be  remembered  that  under  the 

provisions  of  the  Arbitration  treaty,  of  which  a  copy  will  be 

found  in  the  Report  of  this  Association  for  the  year  1899,  pages 

439  to  451,  no  further  treaty  or  agreement  is  necessary  in 
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order  to  enable  any  of  the  powers  who  have  become  parties  to 
this  Convention  to  take  advantage  of  its  provisions.  Each 
party  is  entitled  to  name  from  among  the  Judges  already 
selected,  two  arbitrators,  and  these  shall  choose  an  umpire. 
Provision  is  made  for  the  selection  of  an  umpire  if  the  arbitra- 
tors do  not  agree.  The  tribunal  shall  ordinarily  sit  at  the 
Hague.  Parties  are  entitled  to  counsel  before  the  Court. 
Provision  is  made  for  the  taking  and  submission  of  evidence, 
and  for  a  hearing  after  the  evidence  is  closed. 

In  short,  so  far  as  the  hearing  and  decision  of  causes  is 
concerned,  this  International  Court  has  much  the  same  powers 
as  the  Supreme  Court  of  the  United  States.  The  enforcement 
of  these  decisions  is  left  to  the  good  faith  of  the  parties. 

The  Committee  congratulates  the  Association  upon  the  part 
it  has  taken  in  bringing  about  so  notable  a  result.  When 
Lord  Chief  Justice  Russell  delivered  his  address  before  this 
Association,  at  Saratoga,  in  1896,  he  said  that  ^'the  question 
of  the  constitution  of  a  permanent  tribunal  is  not  ripe  for 
practical  discussion."  He  urged  the  importance  of  such  a 
tribunal.  He  stated  clearly  and  forcibly  the  considerations 
which  should  induce  the  powers  to  agree  upon  its  establish- 
ment. It  could  hardly  at  that  time  have  been  expected  that 
in  three  years  a  Convention  would  be  signed  by  all  the  great 
powers  of  the  world  providing  for  the  constitution  of  such  a 
permanent  tribunal.  Since  1896  the  Association  has  not 
ceased  to  urge  upon  the  Executive  of  the  United  States  and 
upon  the  Senate,  the  feasibility  and  desirability  of  the  estab- 
lishment of  such  a  court.  And  we  believe  that  as  soon  as  a 
beginning  is  made,  and  the  nations  of  the  world  find  how 
simple  and  adequate  is  the  provision  made  by  the  Convention, 
the  tribunal  will  not  lack  business.  It  will  be  remembered 
that  when  the  Supreme  Court  of  the  United  States  first 
convened,  no  causes  were  ripe  for  a  hearing  before  that  great 
tribunal.  It  is  not  surprising  that  the  same  may  now  be  said 
of  this  International  Court,  which  may  justly  be  called  in  a  very 
real  sense,  the  Supreme  Court  of  the  world. 
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We  cannot  close  this  report  without  expressing  the  great 
regret  which  the  Committee,  in  common  with  the  people  of  the 
United  States,  feels  at  the  recent  death  of  one  of  its  members, 
Benjamin  Harrison,  who  after  honorable  and  distinguished 
service  as  President  of  the  United  States,  returned  to  the  Bar 
and  resumed  that  leading  place  among  his  brethren  which  will 
make  him  to  be  remembered  in  forensic  history  no  less  than 
his  Administration  will  be  remembered  in  that  of  the  nation. 

All  of  which  is  respectfully  submitted. 

Everett  P.  Wheeler, 
RiCHD.  M.  Venable, 
John  Bassett  Moore. 

August  20, 1901. 
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COMMITTEE  ON  OBITUARIES. 

The  Committee  on  Obituaries  announce  the  names  of  mem« 
bers  who  have  died  since  the  last  meeting,  as  follows,  viz : 

ARIZONA. 

Wrioht,  Ghableb  W., Tacson. 

ARKANSAS. 

CooKBiix,  Sterlino  B., Little  Rock. 

ILLINOIS. 

Crawfobd,  Andbew, Chicago. 

INDIAN  TERKITORY. 

BuRCKHALTEB,  James  B., Vlnlta. 

INDIANA. 

FiSHBACK,  W«  P., Indianapolis. 

Habbison,  Benjamin, Indianapolis. 

MAINE. 

*Haskell,  Thomas  H., Portland. 

MARYLAND. 

Mason,  R.,  John  T., Baltimore. 

WiLMEB,  Skipwith,         Baltimore. 

MINNESOTA. 

EiTciiBL,  Stanley  R., Minneapolis. 

MONTANA. 

Corbett,  Fbank  E., Butte. 

NEW  HAMPSHIRE. 

♦Bingham,  Habby, Littleton. 

NEW  JERSEY. 

♦Buchanan,  James, Trenton. 

McCarter,  Thomas  N., Newark. 
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NEW  MEXICX>. 

*Wabrkn,  Henby  L., Albaquerque. 

NEW  YORK. 

Beaman,  Chakles  C.) New  York. 

BuLLABD,  E.  R, New  York. 

EvARTS,  William  M., New  York. 

Peabody,  Chables  a., New  York. 

Smith,  Johk  Sabine, New  York. 

OHIO. 

Hebbigk,  G.  £., Cleveland. 

PENNSYLVANIA. 

Allison,  Edwabd  P., Philadelphia. 

Heiqes,  Geoboe  W., York. 

Lahberton,  William  B Harrisburg. 

♦Slaqle,  Jacob  P., Pittsburg. 

RHODE  ISLAND. 

McGuiKNiaBB,  Edwin  D., Providence. 

VERMONT. 

Wilds,  Ghablbb  M., Middlebury. 

VIRGINIA. 

*Henry,  William  Wirt, Richmond. 

WISCONSIN. 

*FisH,  John  T., Milwaokee. 

*JoHN80N,  D.  H., Milwaukee. 

WYOMING. 

Fowler,  Benjamin  F., Cheyenne. 

John  Hinklby, 

E.  M.  Bartlbtt, 

Committee, 
Denver,  Colorado,  August  21,  1901. 

Note. — This  report  includes  those  members  of  whose  death  the  Com- 
mittee have  been  informed  up  to  Auguat  21,  1901.  Obituary  notices 
(including  some  members  not  in  the  above  report)  will  be  found  near  the 
end  of  this  volume. 

^Obituary  notice  published  in  the  1900  report. 
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COMMITTEE  ON  LAW  REPORTING  AND  DIGESTING. 

It  is  one  of  the  duties  of  the  Committee  on  Law  Reporting 
and  Digesting  to  furnish  information  as  well  as  to  make  sug- 
gestions with  regard  to  the  reporting  or  digesting  of  legal 
decisions.  In  our  report  two  years  ago  we  gave  a  list  of  the 
digests  which  had  been  published  since  the  meeting  of  the 
year  before,  and  we  have  now  prepared  a  list  of  those  that 
have  appeared  since  that  report  was  read. 

They  are  as  follows  : 

California  :  Deering,  Vol  6,  Supplement,  1900,  embrac- 
ing Vols.  112  to  125  California  Reports,  Bancroft  Whitney  & 
Co.,  San  Francisco. 

Colorado  :  J.  Warner  Mills,  2  Vols.,  1901,  The  Mills 
Publishing  Co.,  Denver. 

Connecticut:  Simeon  E.  Baldwin's  Digest,  edited  by 
George  E.  Beers,  1900,  2  Vols.,  Dissell  Publishing  Co., 
Hartford. 

District  op  Columbia  :  C.  P.  Maupin,  1  Vol.,  1900, 
Bar  Association  of  the  District  of  Columbia,  Washington, 
D.  C. 

Georgia  :  Howard  Van  Epps  and  J.  W.  Aiken,  3  Vols., 
1899,  Marshall,  Bruce  &  Co.,  Nashville. 

Kansas:  Daniel  M.  Valentine,  2  Vols.,  1899,  Bowen, 
Merrill  &  Co.,  Indianapolis  and  Kansas. 

Maryland:  W.  T.  Brantly,  Supplement,  1900,  H.  B. 
Scrimger,  Baltimore.  Maryland  Citations,  H.  Oliver  Thomp- 
son, 1900,  W.  J.  C.  Dulany  Co.,  Baltimore. 

Massachusetts  :  Index  Digest,  W.  V.  Kellen  and  J.  P. 
Parmenter,  1889,  Little,  Brown  &  Co.,  Boston. 
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Michigan:  A.  P.  Jacobs,  and  Chaney,  Vol.  4,  1900, 
Gallaghan  &  Co.,  Chicago. 

Missouri  :  E.  W.  Patteson,  Vol.  4,  1899,  Vol.  6,  1900, 
Gilbert  Book  Co,,  St.  Louis. 

Montana  :  E.  L.  Bishop,  1  Vol.,  1899,  J.  B.  Lyon  & 
Co.,  Albany,  N.  Y. ;  Northwest  Digest,  by  W.  S.  Church,  2 
Vols.,  1899. 

New  Jersey:  Citations,  J.  A.  Bradley,  1899,  Soney  &; 
Sage,  Newark. 

New  Mexico  :  Index  Digest,  9  Vols,  1901, 1852  to  1899, 
Opter  Job  Rooms,  Las  Vegas. 

New  York  :  Abbott's  Cyclopedic  Digest,  West  and  Blash- 
field,  1794  to  1900,  Vols.  1  to  6,  1901,  Baker,  Voorhees  & 
Co.,  New  York.  Brightly,  Vol.  5,  1899,  Banks  &  Co.,  New 
York.  Index  Digest  of  the  Court  of  Appeals,  Colon  P.  Camp- 
bell, 1901,  1847  to  1901,  Matthew  P.  Bender,  Albany. 
Gibbon,  1900,  Annual,  2  Vols.,  1899,  1900,  Lyon  &  Co., 
Albany.  Abbott,  Annual,  2  Vols.,  1899,  1900,  Baker, 
Voorhees  &  Co.,  New  York. 

North  and  South  Dakota  :  Index  Digest,  N.  G.  Tilton, 
1900,  1  Vol.,  1900,  Watters  Brothers,  Sioux  City. 

Ohio  :  Citations,  J.  W.  Thompson,  1900,  Bowen,  Merrill 
&  Co.,  Indianapolis. 

Pennsylvania  :  Digest  of  Decisions  and  Encyclopedia  of 
Pennsylvania  Law,  by  George  Wharton  Pepper  and  William 
Draper  Lewis,  1754  to  1898,  Vols.  1  to  10,  1898  to  1901, 
Rees  Welsh  &  Co.,  Philadelphia;  Index  Digest,  William 
Draper  Lewis,  Vols.  4  to  5,  1899,  Vol.  6,  1900,  Vols.  7  and 
8,  1901,  Philadelphia;  Annual,  J.  Monaghan,  1900,  Soney 
&  Sage,  Newark,  New  Jersey. 

Rhode  Island  :  Digest  of  Decisions,  Stiness,  Published 
by  the  State,  1901. 

South  Carolina  :  T.  S.  Moorman,  1899,  Bryan  Printing 
Co.,  Columbia. 

Texas  :  Criminal  Cases,  Julius  H.  Hayward,  1899,  Bryan 
Printing  Co.,  Columbia;  C.  M.  Buckler,  Gammel  Book  Co.; 
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Supplement  to  Sayles  Civil  Digest,  J.  H.  McMillan,  2  Vols., 
1900,  Gilbert  Book  Co.,  Austin. 

Tennessee  :  Webb  k  Meigs,  Vols.  1,  2  and  3,  1899,  F. 
H.  Thomas,  St.  Louis,  Mo. 

Virginia:  Hurst  &  Brown,  Vol.  4,  1900,  S.  M.  Hurst, 
Vol.  5,  1900,  S.  M.  Hurst,  Vol.  5,  1901,  Hurst  &  Co., 
Pulaski  City,  Va. ;  Criminal  Digest,  1  Vol.,  S.  M.  Hurst, 
1900,  Hurst  &  Co.,  Pulaski  City,  Va. 

Washington:  Dennis,  Menkus  &  Dennis,  1900,  Pigott 
&  French  Co.,  Seattle,  Washington;  Northwest  Digest,  W. 
S.  Church,  2  Vols.,  1899,  1900. 

Washington,  D.  C.  :  Bi-Monthly  Digest  Department  and 
U.  S.  Courts,  Gourich,  Vols.  11  and  12,  1899,  1900. 

West  Virginia  :  Hurst  Criminal  Cases,  Hurst  &  Co., 
1900,  Pulaski  City. 

United  States  :  Federal  Reporter  Digest,  4  Vols.,  1880 
to  1900,  West  Publishing  Co.,  St.  Paul,  Minn. ;  United  States 
Supreme  Court,  Russel  &  Winslow,  1794  to  1899,  2  Vols., 
Banks  &  Co.,  New  York ;  Circuit  Court  of  Appeals,  Lawyers' 
Cooperative  Publishing  Co.,  1  Vol.,  1891  to  1899,  Rochester, 
N.  Y. 

All  the  States  and  the  Federal  Courts:  Century 
Digest,  from  the  earliest  times  to  1896,  Vols.  1  to  25, 1897  to 
1901;  American  Digest  Annuals,  1899a,  1899b,  1900a, 
1900b,  1901a,  General  Digest,  1899,  1900,  1901 ;  Special 
Digest  Insurance  and  Mutual  Benefit  Societies,  Berryman, 
Vols.  3  and  4,  1901,  Callaghan  &  Co.;  Chicago  Patent  Office 
Decisions,  Lepine  Hall,  1890  to  1900,  George  B.  Reed, 
Boston;  Patents,  Trade-Marks,  etc.,  Louis  M.  Saunders, 
Annual,  1900,  John  Byrne  &  Co.,  Washington. 

England:  Mews,  Annual,  1899  and  1900,  Sweet  & 
Maxwell  and  Stevens  &  Sons,  Limited ;  Edward  Beal,  Annual, 
Butterworth  &  Co. ;  Current  Index  of  Law  Reports,  1899, 
19  /O,  William  Clowes  &  Sons. 

Scotland:     Sandman,  1896  to  1899. 

Ireland  :     Stubbs,  1894  to  1898. 
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Canada:  Coutlee,  1893  to  1898;  Masters  &  Morse^ 
Annual,  1900. 

QuBBBC :     Snow,  LaFleur  &  MacDougal,  1899. 

Manitoba  :     Ewart,  1875  to  1899. 

Australia  :     Torrens,  1860  to  1898. 

The  rapid  increase  in  the  volume  of  the  reported  decisions 
is  suggested  by  the  fact  that  the  annual  digest  of  the  National 
Reporter  System  now  consists  of  two  great  volumes  instead  of 
one,  and  the  volume  of  the  reporters  as  well  as  of  the  official 
state  reports  are  coming  with  growing  rapidity.  The  time  will 
soon  come  when  the  necessity  for  lessening  the  volume  of 
reported  cases  will  compel  the  profession  to  insist  upon  and  the 
publishers  to  adopt  some  means  of  accomplishing  this  result. 
We  have  discussed  the  subject  in  former  reports  and  will  not 
add  anything  now,  except  to  say  that  we  propose  to  ask  the 
Bar  Associations  of  the  several  States  to  enquire  and  report 
to  us  what  measures  they  think  it  well  to  take  to  regulate  the 
reporting  of  decisions  of  the  courts,  with  a  view  to  avoiding 
the  publication  of  decisions  of  no  public  interest,  and  at  the 
same  time  to  secure  the  publication  of  all  cases  that  affect  the 
development  of  the  law. 

There  is  some  relief  in  the  fact  that  the  very  numerous 
decisions  are  being  made  easily  accessible  by  comprehensive 
digests  and  by  encyclopedias  or  abridgements  of  the  law, 
although  even  these  are  growing  cumbrous  with  supplements 
and  new  editions.  The  encyclopedias  are  but  a  new  form  of 
the  old  abridgements  that  were  begun  by  Brooke  and  continued 
by  Rolle,  Gomyns,  Yiner,  Bacon  and  Petersdorff  in  England, 
and  by  Dane  in  America. 

The  modern  works  lack  the  brevity  and  terseness  of  those 
old  abridgements,  but  on  the  other  hand  they  state  the  sub- 
stance of  many  cases  in  a  single  sentence  instead  of  giving  a 
brief  abstract  of  every  case.  The  encyclopedia  plan  has  been 
adopted  in  England,  as  well  as  in  this  country,  and  there  is 
an  Encyclopedia  of  the  English  law,  as  well  as  the  American 
English  and  Encyclopedia  of  Law. 

28 
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The  principle  of  the  encyclopedia  is  applied  in  the  recent 
digests  of  two  large  states,  New  York  and  Pennsylvania, 
Pepper  &  Lewis'  digest  of  the  Pennsylvania  reports  is  entitled 
an  Encyclopedia  of  the  Law  of  that  state,  and  the  new  edition 
of  Abbott's  Digest  of  New  York  reports,  edited  by  Mr.  West 
and  Mr.  Blashfield,  contains  a  brief  statement  in  narrative 
form  of  the  points  decided  by  the  cases  digested  ander  each 
division  and  sub-division. 

The  law  of  the  old  cases  is  restated  in  the  new  ones  and 
there  are  questions  on  which  there  is  seldom  any  need  to  go 
back  of  the  later  cases  in  which  a  long  discussion  is  summed 
up  and  disposed  of,  but  the  very  fact  of  the  multiplicity  of 
the  recent  cases  in  this  country  leads  men  to  seek  the  common 
ground  of  the  early  cases  in  England  and  America,  and  after 
many  reprints  and  condensations  of  the  English  reports,  there 
is  now  appearing  a  new  set  which  is  a  complete  reprint  of  all 
the  English  reports,  several  volumes  in  one  at  a  price  far 
below  that  of  the  original  reports,  and  there  are  also  reprints 
of  the  reports  of  some  of  the  older  states. 

The  series  of  Ruling  English  Cases  with  references  to  Amer- 
ican decisions  is  now  nearly  completed.  This  is  arranged  in 
alphabetical  order  like  an  encyclopedia,  but  the  discussion  of 
each  topic  is  found  in  the  case  which  has  given  formal  direc- 
tion to  the  law  of  that  subject. 

The  increase  in  the  number  of  reports  makes  the  cost  of  the 
volume  a  matter  of  serious  importance  to  the  profession.  On 
this  point  we  are  not  prepared  to  say  whether  the  cost  of  the 
state  reports  generally  could  be  diminished,  but  we  may  call 
attention  to  the  fact  that  the  New  York  reports,  such  of  them 
as  are  prepared  and  published  by  the  State,  are  now  sold  at 
one  dollar  a  volume,  and  we  suggest  that  the  reports  of  the 
Supreme  Court  of  the  United  States,  which  are  common  to 
the  whole  country  and  much  in  demand,  might  be  prepared 
and  published  by  the  government  and  sold  for  very  much  less 
than  we  are  now  compelled  to  pay  for  them,  and  that  with 
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proper  effort  they  could  be  issued  promptly  and  all  private 
reports  of  the  same  cases  could  be  dispensed  with. 

Your  Committee  propose  next  year  to  ascertain  and  report 
the  price  of  the  reports  of  every  state,  with  a  view  to  compari- 
son and  to  suggestion  of  the  best  means  of  reducing  the  cost  of 
the  reports  to  the  profession. 

Edward  Q.  Eeasbbt, 
Charles  M.  Campbell^ 
J.  W.  Breckenridge, 
William  T.  Brantly, 

Committee. 


REPORT 

OF  THE 

COMMITTEE  ON  UNIFORM  STATE  LAWS. 

August  22,  1901. 

To  the  American  Bar  Association  : 

Your  Committee  on  Uniform  State  Laws  has  little  new  to 
report.  Pennsylvania  daring  the  past  year  has  passed  an  act 
creating  a  Board  of  Commissioners  on  Uniform  State  Laws  in 
that  state,  and  after  very  thorough  investigation  of  the  Nego- 
tiable Instrument  Law  by  a  committee  appointed  for  that  pur- 
pose, has  passed  the  law  without  any  change  in  its  phraseology. 
The  act  ^as  also  passed  during  the  last  winter  in  Arizona. 
It  is  now  the  law  of  seventeen  states  and  territories  besides  the 
District  of  Columbia. 

The  National  Conference  of  Commissioners  on  Uniform 
State  Laws,  which  held  its  session  for  1901  on  the  19th  and 
20th  days  of  August,  discussed  and  recommended  for  adoption 
the  following  laws  on  insurance : 

An  Act  to  Establish  A  Law  Uniform  with  thb  Laws 
OP  Othbr  States  Rblative  to  Insurance  Poucibs. 

Section  1.  No  policy  of  insurance  shall  be  rendered 
invalid  by  reason  of  any  statement,  representation  or  warranty 
made  by  the  insured  unless  the  same  shall  be  material  to  the 
risk  or  made  with  intent  to  defraud. 

Section  2.  No  policy  of  insurance  shall  contain  any  con- 
dition«  provision  or  agreement  which  shall  directly  or  indirectly 
deprive  the  insured  or  the  beneficiary  of  the  right  to  trial  by 
jury  on  any  questic^n  of  f»ot  arising  under  said  policy,  and  all 
such  conditions,  provisions  or  agreements  shall  be  void. 
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Section  3.  This  Act  shall  apply  to  certificates  of  fraternal 
and  mutual  benefit  associations  as  well  as  to  all  other  forms  of 
insurance. 

Section  4.  All  acts  and  parts  of  acts  inconsistent  herewith 
are  hereby  repealed. 

In  view  of  the  many  objections  to  the  first  section  of  the 
law  on  Divorce  Procedure  recommended  by  the  conference 
last  year,  the  law  was  re-drafted  and  is  now  recommended  as 
two  separate  bills,  as  follows : 

An  Act  to  Establish  A  Law  Uniform  with  the  Law 
OF  Other  States  Relative  to  Migratory  Divorce. 

Section  1.  No  divorce  shall  be  granted  for  any  cause 
arising  prior  to  the  residence  of  the  complainant  or  defendant 
in  this  state,  which  was  not  ground  for  divorce  in  the  state 
where  the  cause  arose. 

Section  2.  The  word  "divorce"  in  this  Act  shall  be 
deemed  to  mean  divorce  from  the  bond  of  marriage. 

Section  3.  All  acts  and  parts  of  acts  inconsistent  here- 
with are  hereby  repealed. 

An  Act  to  Establish  A  Law  Uniform  with  the  Laws 
OF  Other  States  Relative  to  Divorce  Procedure 
AND  Divorce  from  the  Bonds  of  Marriage. 

Section  1.  No  person  shall  be  entitled  to  a  divorce  for 
any  cause  arising  in  this  state  who  has  not  had  actual  resi- 
dence in  this  state  for  at  least  one  year  next  before  bringing 
suit  for  divorce,  with  a  bona  fide  intention  of  making  this  state 
his  or  her  permanent  home. 

Section  2.  No  person  shall  be  entitled  to  a  divorce  for 
any  cause  arising  out  of  this  state  unless  the  complainant  or 
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defendant  shall  have  resided  within  this  state  for  at  least  two 
years  next  before  bringing  suit  for  divorce  with  a  bona  fide 
intention  of  making  this  state  his  or  her  permanent  home. 

Section  8.  No  person  shall  be  entitled  to  a  divorce  unless 
the  defendant  shall  have  been  personally  served  with  process, 
if  within  the  state,  or  if  without  the  state,  shall  have  had  per- 
sonal notice  duly  proved  and  appearing  of  record,  or  shall 
have  entered  an  appearance  in  the  case ;  but  if  it  shall  appear 
to  the  satisfaction  of  the  Court  that  the  complainant  does  not 
know  the  address  nor  the  residence  of  the  defendant  and  has 
not  been  able  to  ascertain  either  after  reasonable  and  due 
inquiry  and  search  continued  for  six  months  after  suit  brought, 
the  court  or  judge  in  vacation  may  authorize  notice  by  publi- 
cation of  the  pendency  of  the  suit  for  divorce  to  be  given  in 
manner  provided  by  law. 

Section  4.  No  divorce  shall  be  granted  solely  upon  default 
nor  solely  upon  admissions  by  the  pleadings,  nor  except  upon 
hearing  before  the  court  in  open  session. 

Section  6.  After  divorce  either  party  may  marry  again, 
but  in  cases  where  notice  has  been  given  by  publication  only, 
and  the  defendant  has  not  appeared,  no  decree  or  judgment  for 
divorce  shall  become  final  or  operative  until  six  months  after 
hearing  and  decision. 

Section  6.  Wherever  the  word  "divorce"  occurs  in  this 
Act,  it  shall  be  deemed  to  mean  divorce  from  the  bond  of  mar- 
riage. 

Section  7.  All  acts  and  parts  of  acts  inconsistent  here- 
with are  hereby  repealed. 

The  report  of  the  Committee  on  Divorce  showed  that  the 
recent  decisions  of  the  Supreme  Court  of  the  United  States  on 
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that  subject  indicate  that  the  provisions  as  to  notice  on  defend- 
ant provided  in  the  proposed  bill  of  the  conference  would  be 
held  valid  and  sufficient  in  that  court  to  be  binding  extraterri- 
torially. 

The  cooperation  of  this  Association,  both  in  securing  new 
commissioners  and  aiding  in  the  passage  of  the  Uniform  Laws, 
is  earnestly  urged. 

Ltman  D.  Brewstbr, 

Chairman, 
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COMMITTEE  ON  FEDERAL  CODE  OF  CRIMINAL  PROCEDURE. 

To  the  American  Bar  A$sociation  : 

The  Committee  on  Federal  Code  of  Criminal  Procedure 
begs  leave  to  report  that  since  the  appointment  by  the  Presi- 
dent, under  authority  of  Congress,  of  a  Commission  to  revise 
the  Criminal  Laws  of  the  United  States,  the  active  duties  of 
the  Committee  have  been,  in  a  large  degree,  restricted,  if  not 
altogether  suspended,  as  it  has  been  continued  for  the  sole 
purpose  of  cooperating  with  that  Commission  in  its  work. 
Soon  after  the  appointment  of  that  Commission,  the  Chairman 
of  this  Committee  transmitted  to  the  Commission  certain 
materials  which  had  been  collected  by  the  Committee,  accom- 
panied by  a  written  communication,  stating  that  the  Committee 
would  be  pleased  to  cooperate  in  any  way  that  might  be  found 
advisable  in  the  work  of  the  Commission.  No  reply  has  been 
received  to  that  communication,  nor  has  the  Commission  indi- 
cated any  desire  on  its  part  for  the  cooperation  of  this  Com- 
mittee. In  view  of  these  facts  the  expediency  of  continuing 
the  Committee  seems  quite  doubtful. 

Charles  F.  Libby, 

Tor  the  Committee. 
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COMMITTEE  ON  FEDERAL  COURTS. 

To  the  American  Bar  Association  : 

The  Committee  on  Federal  Courts  beg  leave  to  report  that 
the  bill  relating  to  Federal  Courts,  which  was  prepared  by 
this  Committee  and  embodies  the  features  of  its  report  which 
received  the  approval  of  this  Association  in  1898,  is  now 
pending  before  Congress,  but  action  on  the  same  has  been 
delayed  by  a  press  of  other  business.  It  is  hoped  that  the 
bill  will  be  reached  for  action  at  the  approaching  session.  It 
therefore  seems  expedient  that  the  Committee  should  be  con- 
tinued with  existing  powers,  and  a  resolution  to  that  end 
accompanies  this  report. 

Charles  F.  Libby, 

For  the  Committee. 

Resolved^  That  the  Committee  on  Federal  Courts  be  con- 
tinued for  the  purpose  of  securing,  if  possible,  favorable  action 
by  Congress  on  the  Bill  relating  to  Federal  Courts,  which  has 
received  the  approval  of  this  Association,  with  the  powers 
heretofore  conferred  on  said  Committee. 
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CX>MMITrEE  ON  APPEAI^  FBOM  OBDEB8  APPOINTING 

B£CEIV£BS. 

To  the  American  Bar  Assoeiatian : 

The  Committee  on  Appeals  from  Orders  Appointing 
Receivers  beg  leave  to  report  that  there  has  been  no  change 
in  the  situation  since  the  last  meeting  of  the  Association.  It 
was  not  deemed  advisable  to  attempt  to  obtain  the  necessary 
legislation  at  the  short  session  of  Congress. 

Robert  D.  Bbnedict, 
A.  J.  McCrabt, 

Committee, 
July  24,  1901. 
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COMMITTEE  ON  JOHN  MARSHALL  DAY. 

To  the  American  Bar  Association  : 

The  undersigned,  who  has  heretofore  acted  as  Secretary  of 
the  committee  having  in  charge  the  centennial  celebration  of 
*' John  Marshall  Day/'  February  4,  1901,  has  been  officially 
advised  by  the  Chairman  of  the  committee,  Wm.  Wirt  Howe, 
that  he  will  not  be  present  on  this  occasion,  and  that  he  desires 
me  to  present  the  report  of  the  committee  to  the  Association, 
which  I  now  proceed  to  do. 

Reference  is  herein  made  to  the  progress  of  the  national 
undertaking  which  finally  culminated  in  one  of  the  most 
imposing  celebrations  which  has  ever  been  witnessed  in  the 
United  States.  Former  reports  of  this  committee,  and  other 
proceedings,  will  be  found  in  the  Report  for  1899,  pages  13, 
489,  and  the  Report  for  1900,  pages  8,  41,  414  and  489. 

After  the  last  meeting  of  this  Association,  held  at  Saratoga 
in  August,  1900,  the  President  of  the  United  States  made 
the  following  allusion  to  ^^  John  Marshall  Day  "  in  his  annual 
message  to  Congress  in  December,  1900  : 

^^  I  transmit  to  the  Congress  a  resolution  adopted  at  a  recent 
meeting  of  the  American  Bar  Association  concerning  the  pro- 
posed celebration  of  John  Marshall  Day,  February  4,  1901. 
Fitting  exercises  have  been  arranged,  and  it  is  earnestly 
desired  by  the  committee  that  the  Congress  may  participate 
in  this  movement  to  honor  the  memory  of  the  great  jurist." 

This  official  recognition  of  the  day  gave  special  prestige 
to  the  celebration,  and  preparations  to  celebrate  the  day  began 
all  over  the  United  States.  The  Senate  and  House  of  Repre- 
sentatives passed  a  joint  resolution  in  aid  of  the  action  of  the 
District  of  Columbia  Bar  Association,  as  follows  : 

(443) 
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"  Whereas  the  4th  day  of  February,  A.  D.  1901,  will  be 
generally  celebrated  throughout  the  United  States  as  the  one 
hundredth  anniversary  of  the  assumption  by  John  Marshall  of 
of  the  oflSce  of  Chief  Justice  of  the  United  States ;  and 

Whereas  it  is  proposed  that  Congress  shall  observe  the 
day  by  exercises  over  which  the  Chief  Justice  of  the  United 
States  shall  preside,  and  at  which  the  President  shall  be 
present;  and 

Whereas  a  memorial  praying  that  Congress  shall  so  take 
part  in  honoring  the  memory  of  this  great  Chief  Justice  has 
been  transmitted  to  the  Congress  by  the  President  in  his  last 
annual  message :     Therefore 

Resolved  By  the  Senate  (the  House  of  Representatives 
concurring),  that  Congress  will  observe  the  4th  day  of  Feb- 
ruary next,  being  the  one  hundredth  anniversary  of  the  day 
when  John  Marshall  became  the  Chief  Justice  of  the  Supreme 
Court  of  the  United  States,  by  exercises  to  be  held  in  honor 
of  his  memory ;  and  for  that  purpose  a  joint  committee  be 
appointed  by  the  President  of  the  Senate  and  the  Speaker  of 
the  House  respectively  to  arrange  said  exercises,  and  the  time 
and  place  therefor,  to  be  participated  in  by  the  President,  the 
Supreme  Court,  the  Congress,  and  such  officers  of  this  Govern- 
ment and  foreign  governments,  such  members  of  the  judiciary 
and  of  the  bar,  and  such  distinguished  citizens  as  may  be 
invited  thereto  by  such  committee. 

Sec.  2.  That  the  exercises  herein  provided  for  shall  be  held 
in  the  Hall  of  the  House  of  Representatives  on  said  4th  day 
of  February  next,  beginning  at  10  o'clock  a.  m.  and  ending 
at  1  o'clock  P.  M.  That  the  joint  committee  herein  provided 
for  shall  consist  of  five  members,  two  to  be  appointed  by  the 
President  pro  tempore  of  the  Senate  and  three  by  the  Speaker 
of  the  House  of  Representatives." 

The  thanks  of  the  Committee  are  tendered  Senator  Lindsay, 
of  Kentucky,  and  Representative  R.  Wayne  Parker,  of  New 
Jersey,  without  whose  efforts  this  joint  resolution  would  not 
have  been  seasonably  passed. 
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Committees  were  appointed  by  both  Houses  and  the  cele- 
bration took  place  in  the  House  of  Representatives  in  the 
presence  of  the  President  of  the  United  States,  the  Judges  of 
the  Supreme  Court,  members  of  the  Cabinet,  foreign)  ministers, 
the  House  of  Representatives,  the  Senate,  which  attended  in 
a  body,  and  invited  citizens. 

The  Centennial  exercises  were  opened  with  an  invocation  by 
Rev.  Dr.  W.  Strother  Jones,  of  Trenton,  New  Jersey,  great- 
grandson  of  Chief  Justice  Marshall,  who  had  been  specially 
invited.  Some  forty-five  descendants  and  collateral  relatives 
of  the  Chief  Justice  were  also  present  by  special  invitation. 

The  exercises  proceeded  with  an  ornate  address  by  Chief 
Justice  Fuller,  wherein  he  spoke  of  '*  that  breadth  of  view  ; 
that  power  of  generalization ;  that  clearness  of  expression  ; 
that  unerring  discretion ;  that  simplicity  and  strength  of  char- 
acter; that  indomitable  fortitude;  which,  combined  in  Mar- 
shall, enabled  him  to  disclose  the  working  lines  of  that  great 
republic,  whose  foundation  the  men  of  the  Revolution  laid  in 
the  principles  of  liberty  and  self-government,  lifting  up  their 
hearts  in  the  aspiration  that  they  might  never  be  disturbed, 
and  looking  to  that  future  when  its  lofty  towers  would  rise 
' into  the  midst  of  sailing  birds  and  silent  air.*"  *  *  * 
''  And  so  the  great  Chief  Justice,  reconciling  *  the  jealousy  of 
freedom  with  the  independence  of  the  judiciary,*  for  a  third  of 
a  century,  pursued  his  stately  way,  establishing,  in  the  accom- 
plishment of  the  work  given  him  to  do,  those  sure  and  solid 
principles  of  government  on  which  our  constitutional  system 
rests.  The  nation  has  entered  into  his  labors,  and  may  well 
bear  witness,  as  it  does  to-day,  to  the  immortality  of  the  fame 
of  this  '  sweet  and  virtuous  soul,*  whose  powers  were  so  admir- 
able, and  the  results  of  their  exercise  of  such  transcendent 
consequence.** 

The  Centennial  oration  was  delivered  by  Hon.  Wayne 
MacVeagh  of  the  Philadelphia  bar,  and  he  did  ample  justice  to 
the  high  theme.  He  closed  his  address  with  the  following 
peroration : 
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^^  In  cherishing  these  aspirations  and  in  striving  to  realize 
them,  we  are  wholly  in  the  spirit  of  the  great  Chief  Justice  ; 
and  we  can  in  no  other  way  so  effectually  honor  his  memory 
as  hy  laboring  in  season  and  out  of  season  to  make  this  whole 
continent  of  America  ^  one  vast  and  splendid  monument,  not  of 
oppression  and  terror,  but  of  wisdom,  of  peace  and  of  liberty, 
on  which  men  may  gaze  with  admiration  forever.'  *' 

The  proceedings  of  the  City  of  Washington  Centennial  will 
be  found  in  the  Appendix  to  Volume  180  United  States 
Reports,  where  will  also  be  found  the  address  of  Mr.  Justice 
Gray,  of  the  Supreme  Court  of  the  United  States,  delivered 
at  the  request  of  the  Virginia  State  Bar  Association  and  of  the 
Bar  Association  of  the  City  of  Richmond,  on  the  '^  Life,  Char- 
acter and  Influence  of  Chief  Justice  Marshall,"  which  has 
•great  historical  value.     He  closed  his  oration  as  follows : 

**  Brethren  of  the  Bar  and  of  the  Old  Dominion ;  Fellow- 
citizens  of  the  United  States :  To  whatsoever  professional 
duty  or  public  office  we  may  any  of  us  be  called,  we  can  find, 
in  the  long  line  of  eminent  judges  with  whom  Almighty  Provi- 
dence has  blessed  our  race,  no  higher  inspiration,  no 
surer  guide,  than  in  the  example  and  in  the  teachings  of  John 
Marshall.'* 

The  proceedings  of  the  day  at  the  National  Capitol  were 
followed  by  a  banquet  in  the  evening  given  at  the  Arlington 
Hotel,  which  proved  to  be  a  notable  event.  It  was  held  under 
the  auspices  of  the  Bar  Association  of  the  District  of  Colum- 
bia, and  among  the  guests  were  included  many  distinguished 
jurists.  The  Chairman  of  this  committee,  Mr.  William  Wirt 
Howe  of  New  Orleans,  as  the  representative  of  the  American 
Bar  Association,  presided ;  Mr.  Justice  Harlan  and  Mr.  Justice 
Brewer,  of  the  Supreme  Court  of  the  United  States,  occupied 
seats  of  honor ;  also  the  various  Justices  of  the  Court  of 
Appeals  of  the  District  of  Columbia  and  of  the  Court  of 
Claims,  and  Attorney  General  Griggs  were  present. 

Responses  to  toasts  were  made  by  Mr.  Justice  Harlan, 
Representative  Dalzell,  Hon.  Martin  A.  Knapp  of  the   Inter- 
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State  Commerce  Commission,  Mr.  R.  Ross  Perry  of  the  District 
Bar,  Mr.  Henry  E.  Davis,  a  member  of  this  Committee  for 
the  District  of  Columbia,  and  by  Mr.  Howe.  The  entire 
Washington  function  was  of  an  exalted  character,  worthy  of 
the  day. 

Centennial  services  were  held  through  the  agency  of  the 
various  Bar  Associations,  and  where  there  were  no  Bar  Asso- 
ciations, through  the  agency  of  the  Bar,  either  State,  City  or 
County,  aided  by  the  courts  and  some  of  the  Universities. 

A  few  days  before  the  Centennial  celebration,  the  Secretary 
felt  impelled  to  address  a  circular  letter  to  the  various  mem- 
bers of  the  Committee,  which  circular  letter  was  as  follows  : 

"  1801  JOHN  MARSHALL  DAT,  1901 

February  4,  1901. 
To  the  Hon. 

The  undersigned  in  his  official  capacity  as  the  Secretary  of 
the  National  Committee  on  'John  Marshall  Day,*  represent- 
ing the  American  Bar  Association,  is  gratified  to  be  able  to 
report  the  most  unqualified  success  of  '  John  Marshall  Day  ' 
in  all  parts  of  our  great  Republic.  It  is  the  first  instance  in 
the  history  of  our  nation  in  thus  honoring  the  memory  of  the 
Great  Chief  Justice,  who,  by  common  consent  of  history,  most 
profoundly  aided  the  safe  establishment  of  the  nation,  inwardly 
and  outwardly. 

The  solidarity  of  the  American  Bench  and  Bar,  in  one  great 
purpose,  has  also  been  established  on  this  historic  day,  and 
this  purpose  emphasizes  the  resolve  of  the  American  people 
that  government  by  the  people  shall  find  its  greatest  triumph 
in  the  principles  of  enlightenment  and  justice.  American  law 
and  order,  constitutionally  expressed,  must  remain  triumphant 
in  the  twentieth  century.  It  will  so  remain  when  safely 
anchored  in  the  great  constitutional  announcements  of  Mar- 
shall, which  gave  strength  to  the  nation,  without  detracting  in 
the  least  from  the  powers  of  the  states  when  exercised  in  their 
proper  sphere. 

Let  us  on  this  day  be  re-dedicated  to  constitutional  liberty 
of  the  true  American  mold,  and  the  educational  purpose  of 
'  John  Marshall  Day  '  will   have  been  grandly  accomplished. 


448  REPORT   OF   COMMITTEE   ON 

I  take  the  liberty  of  expressing  to  you  the  greeting  of  the 
National  Committee,  and  subscribe  myself  as  their  Secretary, 

Adolph  Mosbs. 

^*  Please  bring  this  note  to  the  attention  of  your  Centennial 
meetings." 

On  the  evening  of  the  3rd  of  February  the  undersigned, 
in  his  capacity  as  Chairman  of  the  Associated  Committees  of 
Illinois,  for  the  purpose  of  lending  additional  encouragement 
to  the  celebration,  forwarded  telegrams  to  all  the  various  Bar 
Associations  in  the  United  States,  tendering  the  greetings  of 
the  committee.  These  telegrams  were  read  at  the  various 
assemblies,  and  gave  a  tone  of  inter-state  fraternity  to  the 
celebration. 

In  the  states  of  Oregon,  Kansas  and  Idaho,  the  day  was 
made  a  legal  holiday  by  proclamation  of  the  Governors. 

The  most  notable  and  imposing  part  of  the  celebration  was 
the  voluntary  action  of  almost  all  the  courts,  both  federal  and 
state,  which,  upon  the  request  of  this  Association,  made  at  the 
August  session,  1900,  closed  the  courts  of  the  country  by  the 
cessation  of  general  judicial  business. 

Such  an  event  had  never  taken  place  in  the  United  States 
during  any  working  day,  and  it  included  the  Supreme  Court 
of  the  United  States.  It  may  be  fairly  stated  that  with  very 
few  exceptions  the  courts  in  the  United  States  adjourned  for 
this  special  occasion.  Many  notable  addresses  were  made  by 
eminent  members  of  the  Bar  in  the  large  cities  of  the  country, 
in  support  of  motions  to  adjourn  the  court  sessions  over  ^'John 
Marshall  Day,"  and  proceedings  in  the  various  courts  and 
responses  of  the  judges  have  in  most  instances  been  recorded 
in  the  minutes  of  the  courts,  thus  forming  a  permanent  official 
memorial  of  the  day.  It  should  also  be  stated  that  Centennial 
proceedings  took  place  in  nearly  all  the  states  and  territories 
of  the  United  States,  and  particularly  in  all  the  large  cities  of 
the  country,  except  the  City  of  New  York. 
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Owing  to  your  Secretary's  residence  in  Chicago,  he  may  be 
permitted  to  speak  especially  of  the  state  of  Illinois,  in  view 
of  the  fact  that  the  suggestion  for  the  celebration  first  came 
through  the  Illinois  State  Bar  Association.  The  proceedings 
were  of  a  manifold  character,  and  in  all  the  courts  of  Cook 
County,  wherein  the  City  of  Chicago  is  located,  addresses  were 
made  in  aid  of  the  motions  to  adjourn.  An  imposing  meeting 
was  held  at  the  Auditorium  before  an  audience  of  over  three 
thousand  persons,  at  which  Senator  Henry  Cabot  Lodge  of 
Massachusetts  delivered  the  Centennial  oration.  In  the 
evening  a  banquet  was  held  at  the  Auditorium  Hotel,  at  which 
more  than  four  hundred  guests  were  present. 

Most  interesting  addresses  were  delivered  by  Judge  Peter 
S.  Grosscup,  Hon.  James  M.  Beck  of  the  Philadelphia  Bar, 
Hon.  H.  D.  Estabrook  of  the  Chicago  Bar,  and  Dr.  Emil  G. 
Hirsch.  The  entire  local  celebration  was  of  a  high  character, 
participated  in  by  various  law  schools,  and  the  principal  public 
schools,  as  well  as  some  of  the  Universities. 

The  celebration  at  the  Capitol  of  the  state  at  Springfield  took 
place  before  the  Supreme  Court  on  the  6th  of  February,  1901, 
being  the  first  day  of  the  February  term  of  the  court,  and 
Senator  William  Lindsay,  of  Kentucky,  delivered  the  Centen- 
nial oration  in  the  presence  of  an  audience  largely  made  up  of 
members  of  the  General  Assembly,  then  in  session,  and  citi- 
zens. 

Celebrations  also  took  place  in  various  parts  of  the  state, 
notably  at  Champaign,  University  of  Illinois ;  at  Bloomington 
Wesleyan  University ;  and  at  EflSngham. 

The  proceedings  before  the  Supreme  Court  of  Illinois  appear 
in  Volume  191  of  the  Illinois  Reports. 

I  beg  to  present  to  this  Association  the  Chicago  Memorial 
Book  containing  the  entire  proceedings  at  Chicago  and  at 
Springfield,  Illinois,  a  volume  of  194  pages,  which  was  printed 
at  a  cost  of  over  $600. 

Proceedings  of  an  imposing  character  took  place  at  Albany, 
the  capital  of  the  state  of  New    York,  before  the  Court  of 
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Appeals,  at  which  Hon.  John  F.  Dillon,  of  the  New  York 
bar,  was  the  chief  orator.  These  proceedings  were  largely 
attended  by  the  State  Bar  Association,  and  a  committee  of  one 
hundred  from  the  New  York  City  Bar  Association,  which 
joined  the  State  Bar  Association  in  the  proceedings  at  Albany. 

One  of  the  noteworthy  events  took  place  at  Indianapolis, 
Indiana.  General  John  C.  Black,  of  Chicago,  was  elected  as 
the  orator  of  the  day  by  the  Indianapolis  Bar  Association. 
He  suddenly  fell  ill  just  before  the  day  of  celebration,  and 
William  A.  Ketcham,  of  the  Indianapolis  bar,  undertook,  at 
short  notice,  to  prepare  and  deliver  the  Centennial  oration. 
He  acquitted  himself  with  great  ability. 

I  wish  to  point  out  that  in  the  city  of  San  Francisco,  Cali- 
fornia, there  was  a  celebration  of  a  very  noteworthy  character. 
Addresses  were  delivered  in  all  of  the  courts,  and  there  was 
a  banquet  at  which  sentiments  and  toasts  were  responded  to. 
This  was  also  the  fact  in  various  parts  of  California,  and  no 
state  was  more  alive  to  the  occasion  than  the  state  of  Califor- 
nia.  All  the  public  schoolB  were  interested,  and  I  know  of  no 
Btate,  not  excluding  the  State  of  Illinois,  where  there  was  more 
zealous  effort  to  celebrate  the  day. 

It  would  lengthen  this  report  too  much  to  speak  of  all  the 
states  specifically  or  in  detail,  but  special  mention  may  be  made 
of  the  celebration  in  Virginia,  where  at  Richmond,  Associate 
Justice  Horace  Gray,  of  the  Supreme  Court  of  the  United  States, 
delivered  the  Centennial  oration.  The  invitation  to  Mr.  Justice 
Gray  by  the  Richmond  bar  was  typical  of  the  educating  influ- 
ence which  was  the  result  of  the  celebration.  The  committee 
considered  that  inasmuch  as  John  Adams,  of  Massachusetts, 
had  appointed  John  Marshall,  of  Virginia,  Chief  Justice  of  the 
United  States,  therefore  it  was  meet  and  proper  that  a  son  of 
Massachusetts  should  be  invited  to  deliver  the  centennial  ora- 
tion. This  sentiment  accentuates  the  cordial  relations  now 
existing  between  the  states  of  Virginia  and  Massachusetts, 
and  recalls  the  fact  of  their  cooperation  in  the  days  of  trial 
prior  to  the  adoption  of  the  Constitution  of  the  United  States. 
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Most  interesting  Centennial  exercises  took  place  in  the  state 
of  Georgia,  notably  in  the  city  of  Atlanta.  I  especially  point 
to  these  because  the  one  dissenting  voice  that  was  heard,  so 
far  aa  it  was  publicly  known,  came  from  the  state  of  Georgia 
in  the  protest  of  a  former  President  of  the  State  Bar  Associa- 
tion. I  am  also  pleased  to  state  that  in  most  of  the  southern 
states,  notably  in  Georgia,  Kentucky,  Tennessee  and  South 
Carolina,  Centennial  proceedings  of  a  memorable  character  are 
worthy  of  being  recorded. 

Without  wishing  to  detract  from  the  merits  of  any  member 
of  the  committee,  I  must  specially  point  out  the  valuable  ser- 
vices of  Mr.  Henry  E.  Davis,  of  Washington,  D.  C.,  of  Mr. 
William  L.  January,  a  member  of  the  committee  for  Michigan, 
and  of  Judge  Selden  P.  Spencer,  a  member  of  the  committee 
for  Missouri.  Proceedings  in  both  states  were  of  the  most  in- 
teresting character,  and  they  have  been  published  in  elaborate 
pamphlets.  It  would  require  a  historian  to  do  justice  to  all 
these  proceedings,  but  it  is  sufficient  to  say  that  from  Boston  to 
New  Orleans,  with  possibly  the  exception  of  Vermont  (of  which 
I  have  not  received  any  detailed  report),  the  celebration  was  a 
success  in  all  parts  of  the  country. 

I  wish  also  especially  to  point  out  the  lively  participation 
and  interest  of  the  people  at  large,  and  particularly  of  the 
public  schools  of  the  United  States.  When  the  celebration 
was  first  proposed  an  eminent  member  of  the  American  bar 
criticized  the  proposal,  wishing  to  confine  it  entirely  to  mem- 
bers of  the  legal  profession.     He  wrote : 

*'  While  I  think  this  event  is  one  which  can  properly  be 
commemorated  and  celebrated,  yet  I  doubt  very  much  whether 
it  is  possible  to  make  Marshall  the  subject  of  popular  worship 
in  the  manner  that  is  customary  for  military  heroes  and 
popular  statesmen.  It  seems  to  me  that  it  would  be  better  to 
confine  the  project  to  the  bench  and  bar,  whose  appreciation 
of  the  subject  would  be  appropriate  and  thorough,  rather  than 
to  attempt  to  extend  it  to  people  who  do  not  understand,  and 
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who  never  will  understand  except  in  a  general  way,  the  value 
of  his  services." 

This  was  a  mistaken  judgment,  and  it  was  felt  that  it  would 
be  so.  Most  of  the  Universities  and  the  principal  public 
schools  in  the  United  States  participated  in  the  celebration  in 
some  fashion.  The  principals  of  the  public  schools  in  many 
states  made  special  appeals  to  the  schools,  which  were  promptly 
heeded. 

I  take  pleasure  in  pointing  out  the  participation  in  many 
places  of  the  Sons  and  Daughters  of  the  American  Revolution. 

I  wish  also  to  emphasize  the  great  aid  and  interest  given  to 
the  celebration  by  the  American  secular  press. 

As  the  result  of  the  celebration  many  of  the  orations  have 
been  published  in  pamphlet  form,  and  they  continue  to  be 
published  from  day  to  day.  In  addition  to  the  pamphlet  now 
presented,  containing  the  orations  of  Senator  Lodge  and  Sen- 
ator  Lindsay,  and  other  addresses  made  in  the  courts  and 
at  banquets,  the  following  pamphlet  addresses  have  reached 
the  undersigned : 

President  Andrew  S.  Draper,  University  of  Illinois,  Cham- 
paign, 111.,  delivered  before  the  University  Convocation. 

Hon.  John  A.  Shauck,  of  Columbus,  0.,  delivered  at  Col- 
umbus. 

Hon.  Judson  Harmon,  Cincinnati,  0.,  at  Columbus. 

Hon.  Richard  Olney,  delivered  before  the  Boston  Bar  Asso- 
ciation. 

Hon.  Wm.  Lindsay,  delivered  before  the  Supreme  Court  of 
Illinois. 

Hon.  Charles  H.  Simonton,  Charleston,  S.  C,  at  Columbia, 
S.  C. 

Hon.  J.  P.  Blair,  New  Orleans,  La.,  before  Louisiana  Bar 
Association. 

Hon.  Wm.  Pinkney  Whyte,  at  Baltimore,  Md. 

Hon.  Charles  J.  Bonaparte,  at  Baltimore,  Md. 

Prof.  James  Bradley  Thayer,  Cambridge,  Mass.,  before  the 
Harvard  Law  School. 
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Hon.  Fred'k  W.  Lehmann,  St.  Louis,  Mo.,  delivered  at 
Des  Moines,  la. 

Hon.  John  N.  Baldwin,  Omaha,  Neb.,  delivered  before 
Iowa  State  University  and  Iowa  State  Bar  Association,  at 
Iowa  City,  la. 

Hon.  U.  M.  Rose,  Little  Rock,  Ark. 

Hon.  Wayne  MacVeagh,  at  Washington. 

Hon.  Horace  G.  Piatt,  San  Francisco,  Gal.,  at  Portland, 
Ore. 

Hon.  J.  G.  Slonecker,  Topeka,  Kan.,  before  Kansas  State 
University. 

Hon.  Horace  Gray,  at  Richmond,  Va. 

Hon.  Henry  Cabot  Lodge,  at  Chicago,  111. 

Hon.  Horace  H.  Lurton,  Nashville,  Tenn.,  at  Nashville. 

Hon.  James  M.  Woolworth,  Omaha,  Neb.,  at  Omaha,  Neb. 

Hon.  Peter  Stenger  Grosscup,  at  Chicago. 

Hon.  A.  M.  Thayer,  St.  Louis,  Mo.,  at  St.  Louis. 

Hon.  Henry  Hitchcock,  St.  Louis,  Mo.,  at  St.  Louis. 

Hon.  James  Hagerman,  President  Bar  Association,  St. 
Louis,  Mo.,  at  St.  Louis. 

Hon.  Henry  T.  Kent,  St.  Louis,  Mo.,  at  St.  Louis. 

Hon.  James  L.  Blair,  St.  Louis,  Mo.,  at  St.  Louis. 

Hon.  Elmer  B.  Adams,  St.  Louis,  Mo.,  at  St.  Louis. 

Hon.  Simeon  E.  Baldwin,  New  Haven,  Conn.,  at  Tale 
University. 

Hon.  Charles  E.  Perkins,  Hartford,  Conn.,  at  Yale  Uni- 
versity. 

Hon.  N.  Shipman,  at  Yale  University. 

Hon.  Francis  M.  Finch,  Cornell  University,  Ithaca,  N,  Y., 
at  Yale  University. 

Hon.  Wm.  B.  Hornblower,  New  York  City,  at  Albany,  N.  Y. 

Hon.  Alton  B.  Parker,  Chief  Justice  Court  of  Appeals, 
Albany,  N.  Y.,  at  Albany. 

Hon.  Luther  Laflin  Mills,  Chicago,  and  Hon.  John  C.  Don- 
nelly, at  Detroit,  Mich. 
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pass  a  satisfactory  examination  upon  the  work  of  the  firstly  ear. 
The  quality,  therefore,  of  the  work  ought,  it  seems  to  me,  to 
be  tested  when  the  student  applies  for  his  admission  ;  and  in 
case  he  does  not  at  that  time  show  by  a  satisfactory  examin- 
ation that  he  is  qualified  to  pursue  the  second  year's  work, 
he  ought  not  to  be  admitted  to  pursue  it,  but  ought  to  be 
required  not  only  to  review  the  first  year's  work,  but  to  take 
it  as  a  substantial  part  of  his  work  and  to  remain  the  full 
period  of  time  in  the  school.  But  assuming  that  he  has  passed 
a  satisfactory  examination  and  is  admitted  to  second  year 
standing,  then  the  question  whether  he  might  not  profitably 
review  the  first  year's  work  is,  I  think,  a  pertinent  one ;  and 
if  that  could  be  done  without  disadvantage  to  the  second  year's 
work,  I  should  think  it  very  desirable.  But  my  whole  experi- 
ence is  that  the  work  of  a  particular  year  is  all  that  a  student, 
or  the  average  student  at  least,  can  carry  with  profit  to  him- 
self, and  that  work  in  the  nature  of  supplementary  or  review 
work  is  very  likely  to  result  in  detriment  and  damage  to 
the  regular  work  which  he  is  pursuing. 

Edward  A.  Harriman,  of  Illinois : 

With  reference  to  the  matter  of  admission,  it  seems  to  me 
that,  at  the  present  time,  to  give  credit  for  work  done  in  the 
law  offices  is  simply  a  concession  to  the  necessities  of  many  of 
the  students  who  feel  unable  to  spend  three  years  in  a  law 
school.  It  may  be  true  that  a  very  small  fraction  of  the  men 
who  have  studied  law  in  a  law  office  can,  by  any  possibility, 
pass  the  examination  of  the  first  year  in  a  law^  school.  In  the 
Northwestern  University  Law  School  these  examinations  for 
admission  to  the  second  year  class  are  abolished  and  the  situ- 
ation is  simply  this :  The  student  who  comes  and  says  he  has 
studied  law  for  a  year  in  a  lawyer's  office,  and  who  says  he 
thinks  he  knows  the  subjects  of  the  first  year,  is  allowed  to  act 
upon  his  own  idea  of  his  own  knowledge  and  is  admitted  to  the 
second  year  class,  but  in  order  to  obtain  his  degree  he  has  to 
pass  examinations  on  the  work  of  the  first  year.  Now  it  often 
happens  that  a  man  who  at  the  beginning  of  his  law  school 
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work  would  be  unable  to  pass  auy  of  these  examinations  is  able, 
by  reason  of  his  training  in  the  law  school,  to  take  up  that 
work  later.  This  is  really  a  concession  in  the  matter  of  time 
to  the  students  who  are  unwilling  to  spend  three  years  in 
a  law  school  and  who  therefore  have  to  get  through  in  two  years. 
Whether  it  is  a  concession  which  should  be  continued  or  not 
is  a  matter  of  serious  thought,  and  must  depend,  I  think,  upon 
the  state  of  the  particular  school. 

Edward  Q.  Keasbey,  of  New  Jersey : 

Is  not  the  real  truth  of  the  matter  that  the  things  done  in 
the  office  and  in  the  law  school  are  really  different  ?     The 
question  is  not  merely  how  much  credit  should  be  given  by  the 
law  school  for  time  spent  in  the  office,  but  rather  how  much 
credit    shall   be    given    to   the   law   school   by  the    judges 
of  the  court  in  determining  who  shall  be  admitted  to  the  bar. 
The  question  with  the  judges  is  how  much  of  the  time  pre- 
scribed for  the  study  of  law  shall  be  allowed  to  be  taken  by 
the  law  school.     That  is  the  other  aspect  of  the  question,  and 
one  which  appeals  to  the  practicing  lawyer.     There  are  two 
things  that  a  man  has  to  learn  in  order  to  become  a  lawyer : 
One,  the  principles  of  the  law ;  and  the  other,  how  to  apply 
the  law  to  the  case  in  han(}.     Now  the  principles  can  best  be 
learned  in  a  law  school,  but  the  practical  work,  how  to  apply 
those  principles  to  the  facts  of  the  case  in  hand,  can  best  be 
learned  in  an  office ;  and  I  do  not  believe  that  any  law  school 
can  take  the  place  of  a  law  office  in  preparing  a  young  man  for 
the  practical  work  of  a  lawyer.     Therefore  it  should  always  be 
borne  in  mind,  in  the  consideration  of  this  question,  that  there 
are  two  things  to  be  acquired  by  the  student — and  the  ques- 
tion is  not  merely  how  much  credit  shall  be  given  to  the  office; 
probably  no  credit  ought  to  be  given  for  the  work  in  the  office 
upon   the   preparation  for  the  degree,  because  the  office  is 
wholly  incompetent  to  give  the  knowledge  for  which  a  degree 
is  conferred.     The  real  student  work  must  be  done  by  the  stu- 
dent by  himself  or  in  the  law  school.     The  law  schools  have 
only  to  judge  for  themselves  whether  in  the  practical  condition 
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of  affairs  they  can  require  the  whole  three  years  for  the  actual 
law  school  work. 

A.  A.  Bruce,  of  WiscoDsin  : 

It  seems  to  me  that  if  any  time  is  given,  it  should  be  given 
after  the  first  year  or  first  two  years  of  the  study  of  the  law 
school.  I  take  issue  with  the  proposition  that  pleading  and 
practice  are  more  fundamental  than  contracts  or  torts.  In 
order  to  be  able  to  draw  a  pleading,  surely  some  knowledge  of 
the  fundamental  principles  are  necessary.  So  it  seems  to  me 
that  if  any  concession  is  to  be  made  to  the  law  schools,  it 
should  be  to  remit  the  first  year  in  favor  of  the  office. 

C.  A.  Robbins: 

I  suggest  that  there  are  several  Supreme  Court  judges 
present,  and  we  should  like  to  ask  them  as  to  their  observa- 
tions of  where  the  pitfalls  for  lawyers  are — whether  they  are 
not  in  pleadings  more  than  in  all  other  subjects  combined  ? 

The  Chairman  : 

If  those  gentlemen  will  admit  us  into  their  confidence  in  this 
way  and  disregard  the  constitutional  provisions  which  exist  in 
some  of  the  states,  and  the  personal  objections  in  others,  we 
shall  all  be  delighted. 

C.  A.  Robbins: 

We  should  like  to  hear  from  Judge  Irvine. 

Frank  Irvine,  of  Nebraska : 

I  do  not  know  that  I  can  say  anything  that  will  enlighten 
you  gentlemen  on  this  subject.  In  response  to  Professor 
Robbins*  direct  inquiry,  I  would  say  that  my  recollection  is 
that  some  statistics  were  compiled  in  Nebraska  at  one  time 
showing  that  about  forty-seven  or  forty-eight  per  cent,  of  the 
questions  coming  before  the  Supreme  Court  for  decision  were 
questions  of  procedure.  I  have  been  informed  that  the  propor- 
tion in  some  other  states  is  still  greater.  I  do  not  know,  so  far 
as  locating  the  pitfalls  is  concerned ;  but  I  think  there  is  this 
difference.  By  diligent  attention  to  the  books,  by  inquiring 
among  practicing  lawyers,  and  by  observation,  I  think  one  can 
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usuallj  ascertain  with  some  certainty  wherein  lies  the  correct 
practice,  and  it  is  one's  own  fault  if  he  makes  a  blunder.  On 
a  matter  of  substantive  law  no  person  can  find  out  what  it  is, 
and  no  matter  which  way  the  court  decides,  a  man  can  always 
convince  himself  and  often  his  client  that  he  is  right  in  spite  of 
the  court. 

George  C.  Manly,  of  Colorado : 

It  seems  to  me  that  this  question  of  the  admission  of  students 
to  advanced  standing  is  one  that  will  give  us  less  and  less 
trouble  as  the  years  go  T)y.  The  very  feet  that  in  every  meet- 
ing of  law  school  instructors  this  question  is  earnstly  discussed, 
arises  from  the  fact  that  it  is  uppermost  in  our  minds,  as 
instructors,  as  one  of  the  most  troublesome  questions  affecting 
the  efficiency  of  law  schools.  My  own  experience  as  a  student 
was  that  the  men  who  entered  on  advanced  standing  after  read- 
ing in  offices  were  not  as  well  equipped  as  those  who  had  taken 
the  regular  course  in  the  law  school,  and  my  opinion  in  that 
particular  is  still  more  strongly  confirmed  by  my  experience 
as  an  instructor.  I  believe  it  is  the  experience  of  all  instruc- 
tors that  as  the  years  go  by  we  learn  more  about  the  correct 
method  of  dealing  with  this  question,  and  are  less  apt  to  exer- 
cise clemency  in  admitting  students  to  advanced  standing, 
unless  they  are  equally  as  proficient  as  students  who  have 
taken  the  work  in  our  respective  schools,  and  our  own  exper- 
ience leads  us  to  act  upon  such  applications  in  a  more  cold- 
blooded manner.  If  you  will  look  back  over  your  own  experi- 
ence as  instructors,  you  will  seldom  recollect  a  case  where  you 
have  exercised  clemency  on  the  question  of  admission  to 
advanced  standing  that  it  did  not  come  home  to  you  during 
the  year  as  a  mistake,  and  that  some  man  thus  admitted  was 
not  a  laggard  in  the  class,  whose  lack  of  proficiency  in  the 
courses  already  covered  by  the  class  lessened  his  ability  to 
understand,  and  brought  the  annoyance  of  continual  interrup- 
tions by  questions.  My  own  experience  as  an  instructor  is 
that  every  year  we  eliminate  a  great  deal  of  the  sympathy 
which  we  originally  exercised  in  favor  of  those  applying  for 
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advanced  standing,  and  that  we  more  rigidly  examine  them 
upon  the  subjects  for  which  they  are  seeking  credit,  and  are 
less  likely  to  construe  any  doubts  in  favor  of  the  candidate. 
If  you  will  look  back  upon  any  cases  where  you  have  exercised 
clemency  toward  an  applicant,  either  for  advanced  standing 
or  upon  the  question  of  issuing  a  diploma,  almost  without 
exception  you  will  find  that  you  have  had  cause  to  regret  it  in 
your  class  room  experience  in  the  advanced  courses  or  in  his 
career  after  graduation.  It  seems  to  me  that  the  question  is 
largely  one  of  administration,  and  that  as  the  years  go  by  each 
instructor  works  out  the  problem  for  himself  from  his  own 
experience,  and  that  our  individual  experiences  incline  us  to 
construe  more  rigidly  the  requirements  of  our  respective 
schools. 

The  Chairman : 

If  there  is  nothing  further  to  be  said  on  this  question,  the 
Chair  would  make  this  suggestion : 

I  believe  it  has  never  detracted  from  the  value  or  interest 
of  Caesar's  Commentaries  that  the  author  states  that  they 
relate  to  events  all  of  which  he  saw  and  much  of  which  he  was. 
Now  the  subject  of  Professor  Roger's  paper  in  relation  to, 
women's  rights  and  privileges  in  the  practice  of  law  is  one 
upon  which  I  hope  we  may  have  some  practical  suggestions  by 
a  lady  who  has  honored  us  with  her  presence,  whose  years  are 
too  limited  to  have  seen  it  all  or  to  have  been  a  very  large  part 
of  the  practice  of  women  at  the  bar,  but  who  has,  notwith- 
standing attained  an  eminent  position  at  the  bar.  I  trust  that 
Miss  Lathrop  will,  from  the  seat  she  occupies,  kindly  favor  the 
Section  with  her  views  upon  this  subject. 

Miss  Mary  F.  Lathrop,  of  Colorado : 

Mr.  Chairman  and  gentlemen : 

I  do  not  think  there  is  anything  to  discuss  in  Professor 
Rogers'  paper.  It  was  kind,  it  was  fair,  it  was  just.  I,  too, 
believe  that  the  solution  of  the  question  depends  entirely  upon 
the  individual  woman.  Therefore,  I  do  not  propose  to  discuss 
his  paper.     It  is  not  my  intention  to  make  a  speech. 
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Happily,  gentleman,  we  are  here  by  ourselves,  free  from 
dread  of  notoriety  and  the  carious,  critical  outsider.  We  are 
where  we  can  have  what  Mr.  Bok  in  his  ^^  Ladies'  Home  Jour- 
nal" calls  a  ^^Heart-to-heart  talk,"  and  if  you  want  to  know 
something  of  my  experience  in  the  practice  of  the  law,  I  shall 
be  happy  to  speak  of  it  briefly. 

Law  and  the  love  of  things  legal,  as  those  of  you  who  hail 
from  New  England  will  agree,  are  an  inheritance  with  my 
name.  My  paternal  grandmother  was  Mary  Isham,  and  my 
mother's  people  also  were  lawyers.  I  studied  law  because  I 
liked  it,  and  I  wanted  to  be  a  lawyer  from  the  time  I  was  old 
enough  to  know  what  I  did  want.  The  chief  obstacle  in  my 
legal  pathway  was  my  mother.  Once  her  consent  was  ob- 
tained I  began  my  law  course. 

After  being  graduated  from  the  Law  Department  of  the 
Denver  University,  I  went  to  Philadelphia,  my  old  home,  and 
studied  for  a  year  on  wills  and  administrations,  of  which  I 
aimed  to  make  a  specialty.  I  never  intended  to  be  a  general 
practitioner ;  my  wildest  dreams  never  extended  beyond  pro- 
bate and  real  estate  law.  While  in  Philadelphia,  through  my 
kindred  and  the  friends  of  my  childhood,  I  had  a  number  of 
wills  to  draw,  one  of  very  great  importance.  I  returned  to 
Denver  with  business  for  Philadelphia  clients,  the  care  of 
real  estate  and  Denver  investments  for  various  individuals  and 
corporations.  In  opening  an  office  I  aimed  to  begin  as  a 
young  man  would,  by  sitting  down  and  waiting,  and  studying 
while  I  waited.  I  began  at  the  bottom  because  I  did  not  want 
to  get  hurt  when  I  fell  oflf;  and  the  kindest  of  my  brethren 
gave  me  six  months  in  the  little  office.  I  have  been  there 
nearly  five  years. 

In  the  beginning  I  wrote  to  each  of  our  judges,  ^^  I  will  not 
dabble  in  divorce  or  criminal  law,  and  respectfully  request  that 
no  assignments  be  given  to  me.''  While  it  was  merely  the 
outward  expression  of  an  inward  feeling,  I  have  since  thought 
that  the  judges  and  my  brothers-at-law  were  kinder  to  me 
because  of  that  public  stand.     Unexpectedly,  and  through  a 


472  MINUTES   OF   SECTION   OF   LEGAL   EDUCATION. 

financial  collapse  of  wide  notoriety,  heavy  and  complicated 
Eastern  interests  speedily  came  to  me — matters  which  I  would 
have  been  unable  to  manage  without  the  aid  of  more  experienced 
brains.  I  at  once  retained  masculine  counsel,  for  you  know 
it  takes  a  man  and  a  woman  to  win  a  case.  I  drudged  as 
faithfully  as  I  could  under  their  guidance,  and  the  results 
pleased  my  clients.  I  worked  at  night,  and  at  odd  times  on 
our  wills  act,  briefing  it  section  by  section,  and  tracing  its 
amendatory  journey  through  ten  states.  Besides  various  will 
matters,  that  work  brought  me  the  brief  in  the  Clayton  Will 
Case — our  Girard  College  Case  and  our  first  case  on  charitable 
bequests.  The  first  half  of  the  brief  was  satisfactory  to  the 
executor,  and  I  finished  it.     We  won  in  the  District  Court. 

There  were  surprises.  I  expected  women  clients ;  I  have 
had  five  men  for  every  woman.  I  expected  to  commence  with 
small  matters;  I  had  heavy  ones,  perhaps  because  of  my  pre- 
vious business  training,  probably  because  I  was  willing  to 
drudge  and  pay  personal  attention  to  detail.  I  succeeded 
beyond  my  expectations,  and  have  tried  to  keep  myself  and 
my  clients  out  of  the  newspapers. 

Professor  Rogers  has  asked  what  betterment  will  come  to 
society  through  women  practicing  law.  In  part  that  question 
is  already  answered.  The  troublesome  question  of  divorce  has 
been  under  consideration  by  this  Association.  It  seems  to  me 
the  woman  lawyer  is  your  helper  in  solving  that  problem.  There 
are  but  two  of  us  practicing  in  Denver.  Miss  Hunt  would  do 
awful  things  to  me  if  she  knew  I  spoke  of  her  as  a  lawyer 
(she  says  she  is  a  law  clerk),  but  she  is  a  good  lawyer,  and  a 
gracious  and  excellent  woman.  Neither  of  us  take  divorce 
cases.  Both  of  us  have  adjusted  innumerable  family  quar- 
rels without  money  and  without  price.  My  own  horror  of 
divorce  has  been  increased,  not  diminished,  by  my  professional 
experience.  Early  in  my  practice  a  man  and  a  woman  came 
into  the  office  to  sign  an  instrument  requiring  both  names. 
With  them  was  a  little  maid  of  five.  I  ofiered  her  some  candy 
with  the  remark,  '*  Give  some  to  your  mamma  and  papa." 
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Her  eyes  widened.  "He  is  not  my  papa/'  she  said ;  "  my  papa 
lives  in  Kansas  City !"  I  thought  a  great  many  things,  first 
and  foremost  among  which  was  that  I  never  would  be  diiectly 
or  indirectly  responsible  for  the  increase  of  that  condition  of 
aifairs. 

It  was  only  a  few  weeks  afterward  that  a  nice,  motherly  young 
woman  came  in  to  tell  her  domestic  woes.  I  did  not  tell  her 
that  I  did  not  take  divorce  cases,  but  let  her  tell  her  griev- 
ances, which  were  many  and  real.  Then  I  asked,  "  Have  you 
any  children  ?''  "  Yes,  two."  "  Any  dead  ?"  "  Yes,  one." 
"  How  old  was  the  baby  when  it  died  ?"  I  queried.  Her 
voice  broke  as  she  said,  ''In  his  second  summer."  "Was 
your  husband  fond  of  him?"  "Oh,  yes."  The  tears  came 
as  she  told  how  he  carried  the  little  one  in  his  arms  all  through 
the  night  before  he  died,  and  gave  him  back  to  her  motherly 
arms  just  in  time  for  the  tiny  life  to  go  out  against  her  heart. 

I  thought  of  the  way  women  do  and  asked,  "  Have  you 
any  of  the  baby's  things?"  Never  was  woman  born  who  did 
not  treasure  worn  little  shoes  and  tiny  garments  of  the  child 
who  early  fell  asleep  !  She  nodded,  and  I  went  on,  "  You 
have  come  to  the  parting  of  the  ways  ;  you  say  you  will  never 
live  with  your  husband  again,  and  of  course  you  mean  it.  You 
are  young  and  you  will  have  many  years  to  look  back  and 
think  about  the  father  of  your  children.  No  matter  what  he 
has  done  to  you,  in  those  hours  you  will  be  glad  to  remember 
that  you  were  fair  and  honest.  You  say  he  loved  the  baby, 
that  it  was  named  for  him.  I  think  you  ought  to  give  him 
some  of  its  things,  and  I  think  you  ought  to  give  him  his 
choice."  She  was  still  belligerent :  she  would  not.  It  was  her 
baby.  "  Yes,  but  it  was  his  baby  too ;  you  say  he  was  not  the 
same  for  over  a  year.  You  will  regret  it  bitterly  if  you  are 
not  fair."  Finally,  she  said  he  should  have  his  choice,  and 
went  her  way. 

We  do  not  get  paid,  and  we  do  not  get  thanked  for  the  best 
we  do,  brethren,  and,  what  is  harder  to  bear,  people  do  not 
understand.     Three  days  after  she  came  back,  stood  just  inside 
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my  door  with  her  hand  on  the  knob,  looked  me  over  hostilely, 
and  said  :  '^  My  husband  is  a  good  man,  and  you  can't  separ- 
ate us !     I  do  not  want  a  divorce."     And  she  went  out ! 

The  woman  practitioner,  then,  strengthens  rather  than  severs 
domestic  ties;  Further,  she  stands  for  the  betterment  of  the 
conditions  surrounding  women  workers.  There  is  a  great  and 
growing  army  of  young  girls  employed  in  offices,  in  stores  and 
in  shops.  Through  lack  of  judgment,  often  through  absolute 
necessity  for  support,  they  are  in  places  where  they  never 
should  be.  They  are  not  permanent,  and  for  their  protection 
they  must  know  their  legal  as  well  as  their  moral  rights. 
They  will  talk  to  a  woman  lawyer  as  they  never  would  or  could 
talk  to  a  man.  Hence,  if  we  women  practitioners  serve  no 
other  purpose,  I  believe  we  have  a  reason  for  our  being — as  the 
bridge  over  which  our  younger  and  less  experienced,  and,  if 
I  dare  use  the  word,  weaker,  sisters  may  march  to  honorable 
wifehood  and  motherhood,  a  calling  which,  I  agree  with  you, 
gentlemen,  is  the  highest  and  noblest  and  holiest  to  which  a 
woman  can  attain.  A^d  I  do  not  believe  that  a  married 
woman  should  practice  law.     One  thing  at  a  time  ! 

The  Chairman : 

I  am  sure  that  if  any  verdict  were  prepared  by  this  jury  to 
sign,  it  would  be  in  favor  of  the  learned  counsellor  who  has 
just  presented  her  cause  so  ably.  We  have  learned,  if  we  did 
not  know  before,  that  the  grace  and  tenderness  which  belongs 
to  womanhood  is  not  decreased  as  its  sphere  is  enlarged,  and 
some  of  us  have  learned  something  new,  if  it  be  true  that  it 
takes  a  man  to  handle  a  woman,  because  our  experience  has 
been,  from  Eve  down,  that  woman  has  handled  man. 

I  am  sure  we  are  all  greatly  indebted  to  Miss  Lathrop  for 
her  very  interesting  remarks. 

James  D.  Andrews,  of  Illinois  : 

I  thought  while  Dr.  Rogers  was  speaking  that  I  would  take 
the  opportunity,  not  of  debating  any  question  which  he  has 
raised,  but  of  giving  to  you  the  result  of  my  own  observations, 
because,  after  all,  that  is  about  all  that  we  can  now  do  in  this 
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matter.  The  question  of  their  admission  is  a  foreclosed  one. 
We  glean  what  we  can  from  observation  and  facts.  As  a  resi- 
dent of  Chicago,  I  have  had  an  opportunity  to  observe  the 
practice  of  law  by  women  as  well  perhaps  as  anyone  this  side 
of  New  York  at  least.  Now  the  name  of  the  honored  woman 
who  was  first  mentioned,  Mrs.  Myra  Brad  well,  who  made  the 
fight  tor  admission,  does  not  afford  the  opportunity  of  knowing 
precisely  what  a  woman  in  active  practice  might  do,  but  I 
think  my  brethren  from  Chicago  will  agree  with  me  that  Mrs. 
Bradwell  has  done  as  much  to  elevate  the  standard  of  the  law 
in  Illinois  as  any  man.  And  I  think  her  business  career 
coupled  with  her  domestic  career  is  one  of  the  finest  illustra- 
tions of  the  fact  that  a  Woman  may  engage  very  actively  and 
successfully  in  business,  and  that  business  connected  with  the 
law,  and  lose  nothing  of  the  tenderness  of  women  or  nothing 
of  the  respect  and  admiratien  of  her  husband,  because  there 
never  was  a  sweeter  couple  than  Mr.  and  Mrs.  Bradwell. 

Mrs.  McCuUough,  I  think,  must  be  taken  as  an  illustration 
that  a  woman  may  practice  law  side  by  side  with  her  husband 
and  yet  never  lose  anything  of  dignity  or  purity  or  of  the 
respect  of  those  who  are  acquainted  with  her,  or  the  admira- 
tion and  affection  of  her  husband.  Mrs.  McCullough  I  knew 
before  she  was  admitted  to  the  bar.  During  her  study  I  knew 
her,  and  since  her  marriage ;  and  I  have  taken  especial  pains 
to  observe  and  reflect  upon  the  career  of  that  noble  woman. 
She  has  been  a  successful  practioner,  and  yet,  as  I  consider 
that  she  is  the  mother  of  a  family,  and  that  the  duties  of  her 
employment  were  interrupted  by  the  higher  duties  of  mother- 
hood, I  believe  that  if  I  were  to  choose  her  career,  with  the 
knowledge  of  what  I  have  known,  I  should  have  preferred  that 
when  she  became  the  wife  of  Mr.  McCullough  she  had  ceased 
to  practice  law. 

Take  Mrs.  Ahrens,  a  dignified  woman,  who  has  received  the 
respect  of  the  bench  and  bar. 

Miss  Cora  B.  Hirtsel  has  occupied  the  office  of  Assistant 
Corporation  Counsel  and  has  performed  all  of  the  duties  with 
ability — signal  ability. 
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proper  course  to  pursae.  It  gave  me  a  little  shock  at  first  to 
see  or  to  think  of  a  woman  practicing  law.  To-day,  however, 
they  have  won  their  way,  and  I  am  satisfied  that  we  as  lawyers 
should  encourage  the  study  of  law  by  women  and  throw  no 
obstacle  in  their  way;  I  predict  that  our  profession 'will  be 
stronger  and  better  if  we  take  that  position. 

Miss  Minnie  K.  Liebhardt,  of  Colorado : 

Not  being  a  member  of  this  Association,  gentlemen,  it  is  with 
considerable  diffidence  that  I  rise  to  say  anything  at  all,  and 
I  have  refrained  from  taking  part  in  the  discussion  for  that 
reason;  but,  as  a  member  of  the  Denver  bar,  I  do  desire  to 
express  my  high  appreciation  of  the  very  able  paper  presented 
by  Professor  Rogers,  and  also  of  the  discussion  which  has 
followed  it,  and  of  the  fact  that  this  Section  of  Legal  Edu- 
cation is  in  sympathy  with  the  study  of  law  and  the  practice  of 
law  by  women. 

The  following  gentlemen  were  named  as  a  Committee  to 
nominate  officers  of  the  Section  for  the  ensuing  year : 

C.  C.  Cole,  of  Iowa. 
James  P.  Hall,  of  California. 
G.  A.  Manly,  of  Colorado. 
S.  C.  Bennett,  of  Massachusetts. 
Burton  Smith,  of  Georgia. 

The  Section  then  adjourned  to  Friday,  August  23,  1901, 
at  3  o'clock  P.  M. 


Friday. 

August  2S,  1901,  3  o'clock  P.  M. 

The  Chairman  : 

Is  the  Committee  on  Nominations  ready  to  report  ? 
C.  C.  Cole,  of  Iowa: 

The  Committee   on  Nominations   has  learned  with  much 
regret  that  George  M.   Sharp,   of  Baltimore,  Maryland,  who 
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has  rendered  such  efficient  service  in  connection  with  the  Sec- 
retaryship of  the  Section,  desires  to  be  relieved  from  further 
service  therein.  In  view  of  the  very  efficient  and  eminently 
satisfactory  service  of  Judge  Sharp,  your  Committee  feels 
authorized  to  report  the  following  resolution: 

Resolved,  That  the  Section  of  Legal  Education  of  the 
American  Bar  Association  desire  to  express  their  very  deep 
sense  of  gratitude  to  George  M.  Sharp,  of  Baltimore,  for  his 
very  efficient,  satisfactory  and  long  continued  service  as  Secre- 
tary of  the  Section ;  and  to  express  their  sincere  regret  that  he 
feels  constrained  to  decline  further  service  therein. 

On  behalf  of  the  Committee  we  nominate  Ernest  W.  Huff- 
cut,  of  New  York,  as  Chairman,  and  Charles  M.  Hepburn,  of 
Ohio,  as  Secretary. 

The  officers  nominated  were  unanimously  elected. 

The  Chairman  : 

The  next  business  in  order  is  the  presentation  of  a  paper 
by  Clarence  D.  Ashley,  of  New  York  University,  entitled 
"Legal  Education  and  Preparation  Therefor;"  but  with  the 
permission  of  Mr.  Ashley,  we  will  first  listen  to  the  paper  of 
Professor  Nathan  Abbott,  of  the  Leland  Stanford,  Jr.,  Uni- 
versity, on  the  subject  of  ''Undergraduate  Study  of  Law," 
which  was  on  our  programme  for  yesterday,  but  was  not  received 
until  this  morning. 

The  paper  was  then  read. 

{^The  Paper  follows  these  Minutes.) 

The  Chairman  : 

We  shall  now  have  the  pleasure  of  listening  to  Professor 
Ashley's  paper. 

Clarence  D.  Ashley  then  read  his  paper. 
(?%«  Paper  follows  these  Minutes.) 

The  Chairman : 

The  subject  of  the  next  paper  is, ''  The  Graduating  Examina- 
tion in  the  Law  School,"  and  upon  that  we  shall  have  the 
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pleasare  of  hearing  Professor  Rsleigh  C.  Minor,  of  the  Uni- 
Teraity  of  Virginia. 

Raleigh  C«  Minor  then  read  his  paper. 
{The  Paper  follawt  these  Minutes,) 

The  Chairman : 

The  papers  to  which  we  hare  listened  this  afternoon  are  now 
open  for  discussion. 

Emlin  McGlain,  of  Iowa : 

One  noticable  feature  of  these  three  papers,  if  I  may  speak 
of  them  together,  is  this :  That  each  paper  indicates  the  belief 
of  the  writer  that  the  making  of  a  good  lawyer  is  the  highest 
aim  of  a  law  school.  The  critics  of  law  schools  hare  some- 
times expressed  a  doubt  about  this  being  the  real  object  aimed 
at,  but  I  trust  that  the  voice  of  these  three  papers  will  be  con- 
clusive that  law  school  men  look  to  the  making  of  a  good 
lawyer  as  the  highest  result  to  be  attained  by  a  law  school 
education. 

Professor  Minor  urges  a  graduating  examination  that  shall 
compel  a  review,  a  re-establishment  of  the  facts  of  the  law  by 
review.  He  urges  a  high  examination  standard  in  order  that 
it  may  be  ascertained  whether  the  student  has  that  knowledge. 
I  do  not  understand  that  he  would  have  a  high  examination 
mark  for  the  purpose  of  testing  the  student's  mental  gymnas- 
tics by  law,  or  about  law,  but  to  ascertain  that  he  knows  the 
law. 

Professor  Ashley  insists  that  it  is  not  merely  a  liberal  edu- 
cation that  will  prepare  a  man  for  a  course  of  study  leading 
him  to  the  legal  profession,  but  that  other  tests  of  mental 
ability  may  be  found  which  may  indicate  a  fitness  not 
evidenced  by  an  A.  B.  degree  in  a  college  course. 

And  that  leads  me,  then,  to  suggest  as  to  the  question  dis- 
cussed in  the  first  paper  regarding  the  contribution  of  the 
collegiate  and  law  courses,  that  it  is  the  business  of  the  teachers 
of  law  to  look  to  it  that  nothing  is  done  which  shall  impair  the 
practical  efficiency  of  the  law  course  toward  preparing  a  man 
to  practice  law.     That  is,  perhaps,  where  they  get  into  diffi- 
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culty  with  their  associates  in  the  other  faculties  of  a  uni- 
versity. When  the  question  of  a  combined  course  is  discussed, 
it  is  not  unusual  that  the  professors  of  history  and  sociology 
and  kindred  subjects  insist  that  in  their  courses  are  found 
valuable  discipline  and  preparation  towards  a  knowledge  of  the 
great  affairs  of  government,  and  that  to  some  extent  this  work 
should  be  allowed  as  a  substitute  for  some  of  the  regular  work 
of  the  law  schools. 

If  I  have  correctly  stated  the  objects  of  a  law  school,  that 
contention  on  the  part  of  the  collegiate  professors  cannot  be 
recognized.  Their  work  may  be  valuable.  No  one  can  ques- 
tion that  it  is  valuable  that  these  studies  should  be  pursued  by 
those  who  aim  to  study  law,  but  let  them  come  by  way  of 
insistence  upon  the  broader  and  better  general  education. 
Let  them  not  come  by  way  of  bribery,  consisting  in  the  omis- 
sion of  some  of  the  regular  work  of  a  law  faculty.  I  should 
go  so  far  as  to  say  that  even  in  subjects  which  seem  to  be  com- 
mon between  a  collegiate  and  a  law  course— such  subjects,  for 
instance,  as  international  law  and  constitutional  law — where 
the  very  same  text  book  is  used  in  each  course,  it  would  be  the 
duty  of  a  law  teacher  to  insist  that  the  law  students  pursue 
those  courses  of  study  in  a  law  school ;  that  they  pursue  them 
from  the  point  of  view  of  men  who  are  being  prepared  to  prac- 
tice law,  and  not  from  the  point  of  view  of  men  who  are  pur- 
suing those  studies  for  the  purpose  of  rounding  out  their 
general  education. 

Possibly  what  I  have  said  would  lead  to  the  thought  that 
any  combination  of  collegiate  and  law  courses  is  impossible ; 
that  it  is  not  practicable  in  any  way  to  unite  the  two.  I  am 
not  sure  that  it  is  practicable,  but  I  would  suggest  that  if  any 
combination  is  practicable — and,  personally,  I  believe  it  is, 
without  sacrificing  anything  in  a  collegiate  course — this  is  the 
line  on  which  it  is  to  be  made :  That  the  collegiate  graduates 
shall  not  be  given  credit  for  knowledge  of  the  law  or  shall  not 
be  allowed  to  offset  a  lack  of  knowledge  of  the  law  by  reason 
of  any  collegiate  work  they  may  have  taken,  no  matter  where 
31 
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or  how  thoroughly ;  that  if  the  collegiate  faculty  is  willing  to 
believe  that  the  technical  study  of  law  is  as  good  a  part  of 
mental  discipline  as  the  technical  study  of  fossils  or  stars,  then 
they  may  possibly  be  willing  that  a  student  who  is  preparing 
himself  for  a  law  degree  shall  be  allowed  to  substitute  for  the 
study  of  fossils  or  stars  thorough  technical  work  in  law  as  a 
branch  of  social  science,  as  thoroughly  taught  as  any  branch 
that  is  known  to  a  college  curriculum.  If  the  college  faculty 
should  find  that  feasible,  then  this  plan  would  not  be  unrea- 
sonable; that  the  collegiate  student,  during  the  last  year  of 
his  course,  should  be  allowed  credit  for  a  part  of  the  law  school 
work  as  collegiate  work ;  that  the  law  faculty  should  also  be 
willing  to  give  him  credit  for  that,  year  as  a  year  of  law  study 
in  view  of  his  general  attainments  and  in  view  of  the  fact  that 
he  is  pursuing  a  course  of  mental  discipline  in  another  depart- 
ment. They  would  be  willing  to  give  him,  perhaps,  for  one 
year,  credit  for  law  study,  although  he  had  not  during  that 
year  pursued  all  of  the  law  studies  required  of  the  other  law 
students.  During  the  second  and  third  years  of  his  law  course 
he  might,  by  reason  of  greater  facility  for  the  work,  which  he 
ought  to  have  acquired  if  he  has  gained  anything  by  a  colle- 
giate course,  do  more  law  work  than  most  of  the  students  who 
have  not  had  so  great  opportunities  in  an  educational  way. 
Thus,  by  the  end  of  his  three  years  in  the  law  school,  he  might 
be  able  to  cover  all  the  technical  subjects — and  every  subject, 
I  think,  is  technical  in  the  law — and,  at  the  same  time,  per- 
haps, have  convinced  the  faculty  that  he  was  entitled  to  gradua- 
tion from  their  course  with  the  degree  of  Bachelor  of  Arts  or 
Bachelor  of  Philosophy. 

The  Chairman: 

It  seems,  as  Chancellor  McClain  has  intimated,  that  these 
subjects  are  so  far  related  that  they  may  well  be  discussed 
together. 

James  Paige,  of  Minnesota : 

As  a  matter  of  information,  I  would  state  that  in  the  Uni- 
versity of  Minnesota,  and,  I  think,  also  in  the  University  of 
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Wisconsin,  the  faculties  at  present  allow  credits  obtained  dur- 
ing the  senior  year  in  the  colleges  of  law.  They  have  become 
so  enlightened  that  they  are  willing  to  recognize  that  mental 
discipline  can  be  imparted  in  the  study  of  law  as  well  as  in  the 
study  of  sciences.  On  the  other  hand,  if  they  elect,  in  the 
college  of  law,  a  certain  number  of  topics  during  the  first  year 
covering  contracts,  torts  and  crimes,  they  may  graduate  after 
becoming  students  of  law  in  two  years;  that  is,  they  may 
shorten  the  three  years  course  by  one  year. 

We  have  found,  for  the  past  five  years,  that  this  has  worked 
very  successfully.  I  notice  that  our  system  differs  in  its  prac- 
tical results  not  in  the  least  from  that  adopted  in  Stanford 
University,  excepting  that  there  they  allow  the  selection  to 
begin  during  the  junior  year,  while,  in  our  university,  it  is 
confined  to  the  senior  year.  I  think  this  is  becoming  quite 
the  universal  custom  with  state  universities,  having  grown  out 
of  the  general  desire  on  the  part  of  these  universities  to 
shorten,  in  a  measure,  the  under-graduate  courses,  while,  at  the 
same  time,  not  impairing  to  any  extent  the  professional  course. 

With  reference  to  the  paper  read  by  Dean  Ashley,  I  wish  to 
express  my  deep  sense  of  gratitude  in  being  permitted  to  hear 
such 'a  paper,  so  fairly,  openly  and  broadly  meeting  the  great 
questions  which  have  presented  themselves  to  those  of  us  who 
are  located  in  the  West  and  who  are  dealing  with  conditions 
unknown  in  the  East.  The  representative  of  the  Harvard 
Law  School  said  to  me  yesterday  that  the  scheme  of  legal 
education  as  adopted  at  Harvard  was  well  adapted  for  some 
young  men  who  presented  themselves,  but  not  for  all ;  that, 
though  they  might  have  entered  under  a  college  diploma,  they 
were  not  capable  of  doing  the  work.  Dean  Ashley  has  pre- 
sented the  fact  that  the  evidence  of  a  man's  fitness  to  enter 
upon  the  study  of  law  cannot  be  only  that  he  holds  a  college 
diploma;  that  there  are  other  conditions  and  circumstances 
which  may  have  influenced  his  life,  adequately  preparing 
him  for  the  study  of  law.  In  testimony  of  that  fact  I  want 
to  give  you  what,  I  believe,  is  the  experience  of  other  North- 
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western  colleges  of  law  as  well  as  that  of  my  own.  We 
have  made  the  standard  of  admission  the  high  school  diploma 
— the  same  standard  of  entrance  to  the  law  school  as  that 
required  for  entrance  to  the  university.  Still,  we  have  found 
that  a  great  many  men  who  have  reached  the  age  of  twenty- 
three,  or  twenty-four,  or  twenty-five  years,  having  engaged  for 
years  in  real  estate,  banking,  or  manufacturing  business,  the 
course  of  their  education  being  interrupted  in  early  life,  have 
come  to  us  and  taken  a  course  in  law,  and,  in  a  great  many 
instances,  have  maintained  a  much  higher  record  as  students 
than  those  who  have  entered  from  some  of  the  Eastern  univer- 
sities, or  e.ven  from  our  own  university.  Some  of  these  men 
have  gone  out  to  practice  in  St.  Paul  and  at  our  own  bar,  and 
have  secured  a  clientage  far  larger  than  that  of  many  men 
who  came  to  us  fully  prepared,  holding  a  university  diploma. 
So  that  I  believe  there  is  abundant  evidence  coming  from  these 
schools  that,  while  their  standards  of  entrance  should  be  raised 
even  higher  than  they  are  now,  still  the  time  has  not  yet  come 
when  we  can  place  it  at  the  university  diploma,  and  even  if  it 
was  placed  there  in  these  Western  commonwealths,  other  quali- 
fications would  have  to  be  taken  into  consideration  or  injustice 
would  be  done  the  bar  of  these  states,  as  they  would  be  deprived 
of  some  of  their  very  strongest  men. 

V.  H.  Lane,  of  Michigan : 

Possibly  I  ought  to  keep  my  seat  in  view  of  the  fact  that  I 
am  attending  my  first  meeting  of  this  Section,  but  I  was  struck 
by  one  thing  in  one  of  the  papers — and  let  me  say  that  I  feel 
that  I  have  derived  great  good  from  all  of  these  papers — as  to 
which  I  do  desire  to  say  just  a  word  or  two.  It  seems  to  be 
assumed  by  most  of  us  as  we  speak  here  that  the  business  of 
the  law  school  is  to  prepare  a  person  for  the  practice  of  the 
law.  If  that  be  true,  its  diploma  ought  to  indicate  that  we 
have  fitted  the  student  for  his  work  in  that  field.  It  would 
seem  to  me  quite  logical  then  that  we  ought  to  be  doing  those 
things  for  the  student  who  takes  our  diploma  which  would  fit 
him  for  the  practice  of  law,   or,   in   other  words,  that  the 
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diploma  ought  to  count  for  a  little  something  more  than  mere 
knowledge  of  the  principles  of  law.  I  think  there  is  room  in 
the  law  for  something  of  the  laboratory  method,  and,  to  some 
extent,  we  are  doing  a  portion  of  that  work  in  the  school 
which  I  serve.  I  am  very  certain,  indeed,  that  it  is  being 
done  with  great  profit  to  the  students  who  attend  our  school. 
The  universal  testimony,  I  am  very  sure— I  can  almost  say 
without  a  single  exception — is  that  it  is  a  great  help  to  the 
entrance  of  students  upon  the  practice  of  law.  I  can  see 
how,  if  a  man  is  going  into  an  office  after  he  leaves  the  law 
school  to  get  his  training  there  for  the  practice  of  law  in  those 
practical  things  which  every  lawyer  must  learn  by  practice,  or 
else  he  does  not  learn  them  at  all  well,  we  might  do  away  with 
this;  but,  particularly  in  our  schools  throughout  the  west, 
students  come  there  who  never  expect  to  get  into  a  lawyer's 
office  to  learn  these  things ;  they  expect  to  start  in  the  practice 
of  law  for  themselves  immediately  upon  graduation.  Now,  as 
I  have  said,  we  are  aiming  to  serve  our  students  in  this  way, 
and  I  think  with  profit.  It  seems  to  me  that  the  diploma  of 
the  law  school  may  speak  for  something  else  than  mere 
knowledge  of  legal  principles. 

E.  W.  HufTcutt : 

Judge  Lane,  of  the  Michigan  University,  has  very  well  said 
something  that  I  had  it  in  my  mind  to  give  utterance  to, 
because  I  thought  that,  in  the  very  admirable  address  of  Dean 
Ashley,  some  serious  doubt  was  expressed  as  to  whether  the 
law  schools  do,  with  profit,  any  of  the  work  of  the  law  offices ; 
or,  to  put  it  in  another  way,  whether  they  succeed  in  training 
students  so  that  they  may,  on  leaving  the  law  school,  take  up 
with  intelligence  the  practical  work  of  the  law  office.  Now, 
I  have  no  such  doubts  myself,  and  I  am  very  glad  to  hear 
from  Judge  Lane  that  at  the  institution  where,  I  believe,  more 
has  been  done  than  at  any  other  institution  in  the  country  to 
train  a  student  so  that  he  may  take  up  at  once  the  practical  work 
of  the  law  office,  the  experience  of  those  who  have  charge  of  the 
experiment  is  such  as  to  warrant  its  continuance  and  to  justify 
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its  existence.  So  deeply  have  we  been  impressed  with  the 
necessity  of  providing  the  student  with  some  equipment  of  this 
sort  that,  at  the  school  which  I  have  the  honor  to  represent* 
we  have  required  the  student  during  the  past  three  years  to 
take,  continuously  during  his  three  years  course,  constant 
work  in  practice,  and  not  only  one  professor,  but  an  assistant 
as  well,  devote  their  entire  time  to  the  teaching  of  that  sub- 
ject and  to  the  examination  of  the  voluminous  papers  that  come 
in  from  the  students  in  the  prosecution  of  that  teaching ;  and, 
while  our  experience  has  not  been  so  extended  as  that  of  the 
University  of  Michigan,  yet,  during  the  limited  time  that  we 
have  had  the  experiment  working,  we  have  become  convinced 
of  its  value  and  of  the  necessity  for  its  continuance. 

I  wish,  moreover,  to  add  a  word  with  reference  to  the  very 
interesting  question  raised  in  the  paper  by  Prof.  Abbott- 
During  fourteen  years — in  fact,  during  its  entire  existence — 
the  school  which  I  represent  has  permitted  juniors  and  seniors 
in  good  standing  in  the  academic  department  to  elect  work  in 
the  school  of  law — amounting  in  all  to  one  year  of  law  school 
work — and  the  faculty  of  arts  and  sciences  has  permitted  this 
one  year  of  law  work  to  count  towards  the  Bachelor's  degree 
in  arts  or  philosophy.  The  result  has  been  that  we  have  had 
a  somewhat  extended  experience  with  this  particular  form  of 
under-graduate  study  of  law,  and,  during  the  past  year,  out  of 
some  two  hundred  and  fifty  students  who  were  in  our  law 
classes,  over  sixty  were  juniors  and  seniors  in  the  academic 
department  of  the  university.  We  have  had  our  attention 
directed  from  time  to  time  to  comparisons  that  might  be 
instituted  between  the  particular  and  the  average  standing  of 
these  juniors  and  seniors  of  the  academic  department  and  the 
particular  and  average  standing  of  students  who  had  entered 
on  their  high  school  diplomas,  and  also  students  who  had 
entered  on  their  collegiate  degree.  We  have,  then,  had  a 
basis  of  comparison  among  three  classes  of  students :  The 
high  school  graduate,  the  collegiate  graduate  and  the  junior 
and  senior  in  the  academic  department  of  the  university ; 
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and,  while  the  particular  form  -of  grffding  adopted  by  us  does 
not  permit  an  accurate  statement  of  the  results,  I  think  the 
faculty  is  ent  rely  agreed  upon  these  two  propositions :  In  the 
first  place,  that  the  highest  average  of  work  done  is  by  juniors 
and  seniors  in  the  academic  department  of  the  university  and 
by  college  graduates,  but  that  the  leadership  of  classes  is 
rarely  among  these  but  is  usually  found  among  those  who  have 
entered  simply  upon  their  high  school  graduation.  Of  course, 
that  is  a  somewhat  larger  class  than  either  of  the  other  two 
and  the  chances  of  finding  the  picked  men  may  be  greater ; 
but,  whatever  the  reason,  the  fact  remains  that  the  picked  men 
of  the  first  year  classes  have,  with  rare  exceptions,  been  men 
who  not  only  have  had  no  collegiate  degree,  but  who  have  not 
had  even  the  first  two  years  of  a  collegiate  course — simply  high 
school  graduates  who  have  entered  the  law  school  directly  from 
the  high  school.  On  the  other  hand,  it  must  be  remembered 
that  that  class  of  students  has  not  the  highest  average 
work,  but  that  the  highest  average  work  is  to  be  found  among 
the  juniors  and  seniors  of  the  academic  department  and  the 
college  graduates.  As  between  the  latter,  there  seems  to  be 
little  to  choose,  and  it  mav  well  be  doubted  whether  the  col- 
lege  graduate  is  appreciably  better  fitted  for  the  study  of  law 
than  the  college  student  who  has  completed  the  disciplinary 
work  of  the  first  two  years  of  his  college  course. 

Our  experience  has  left  no  doubt,  therefore,  in  our  minds 
that,  so  far  as  the  law  school  is  concerned,  not  only  no  harm 
can  come  from  admitting  juniors  and  seniors  of  the  academic 
department,  but  that  a  distinct  advantage  to  the  school  and  to 
the  men  ensues  from  that  course  of  procedure.  Doubts  have 
indeed  been  expressed  at  our  university  by  members  of  the 
academic  faculty  whether,  from  their  point  of  view,  it  was  wise 
to  permit  their  students  to  elect  subjects  in  law,  because,  it  is 
said,  the  attention  of  the  junior  or  senior  who  is  electing  law 
courses  is  mainly  directed  towards  his  law  studies  and  is  drawn 
away  from  his  academic  studies. 
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Experience  has  left  us,  as  I  say,  no  reasonable  doubt  that  it 
is  wise  for  us  to  encourage  the  admission  of  such  students  to 
the  law  courses,  and  this  we  do  not  regard  as  in  any  way  cut- 
ting down  the  period  of  time  required  by  us  for  the  study  of 
law,  but  we  do  regard  it  as  cutting  down  the  period  of  time 
Vequired  of  academic  students  for  their  degree,  or,  at  least,  the 
period  of  time  demanded  of  them  in  what  are  ordinarily 
termed  academic  subjects,  thereby  accomplishing  indirectly 
that  which  President  Eliot,  of  Harvard,  and  other  educators 
have  sought  to  accomplish  directly. 

Joseph  H.  Beale,  Jr.,  of  Massachusetts : 

Profelssor  Abbott,  with  very  characteristic  modesty,  has,  I 
think,  given  much  more  weight  to  our  experience  at  Harvard 
in  the  matter  of  undergraduates  in  the  law  school  than  it  ought 
to  have  in  comparison  with  the  other  law  schools,  representa- 
tives of  which  have  spoken  on  this  subject.  We  have  had 
rather  a  peculiar  condition  of  affairs  in  this  respect.  The  men 
who  have  come  to  our  law  school  from  the  college  without  hav- 
ing finished  their  college  work  for  the  degree  of  A.  B.  have 
retained  all  their  interests  in  the  college,  although  nominally 
they  were  registered  in  the  law  school.  Harvard  College 
reckons  graduation,  as  has  been  said,  by  courses  rather  than 
by  time;  but  though  the  college  has  come  to  that  basis,  the 
students  have  not ;  they  still  reckon  the  collegiate  course  as 
four  years,  and,  of  course,  every  student  wishes  to  remain  with 
his  class  during  the  entire  four  years.  Therefore,  although 
registered  in  the  law  school  in  the  last  of  his  four  years,  his 
interest  remains  with  his  fellows  still  in  the  college ;  he  is  full 
of  the  social  and  athletic  interests  of  the  college  undergraduate, 
and  he  does  not  give  his  whole  heart  to  the  law  school.  Now 
we  demand  of  our  students  who  are  to  do  good  work  their  undi- 
vided attention  to  law,  and  we  have  found,  by  an  experience 
which  seems  to  us  conclusive,  that  we  do  not  get  such  attention 
from  these  men.  I  have  no  doubt  that  conditions  are  entirely 
different  in  other  places,  and  that  our  experience  should  not 
greatly  count.     We  should  be  very  glad,  on  the  other  hand. 
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to  have  students,  at  the  end  of  their  third  year  of  college,  come 
over  entirely  into  the  law  school  and  pursue  all  of  the  studies 
of  our  first  year  and  no  undergraduate  studies,  and,  at  the  end 
of  that  first  year,  get  their  degree  of  A.  B. ;  in  other  words, 
we  should  be  very  ready  to  have  our  courses  count  towards  the 
degree  in  arts  as  well  as  towards  the  degree  in  law ;  but  the 
faculty  of  arts  and  sciences  will  not  permit  that,  and  as  a 
result  of  the  deadlock  between  the  faculties  on  this  point,  we 
have  been  obliged  to  refuse  to  receive  a  student  unless  he 
either  has  already  obtained  his  degree  of  A.  B.  or  has  done  all 
the  work  necessary  to  obtain  that  degree,  though  he  may  have 
postponed  taking  it  for  another  year. 

This  fact  that  local  conditions  must  necessarily  modify  any 
general  statement,  was  borne  in  on  me  in  another  way  in  the 
course  of  Professor  Minor's  admirable  paper.  His  plea  for  a 
higher  standard  at  examination  for  graduation  was  one  with 
which  I  heartily  concur,  but  when  he  comes  to  fix  the  number 
of  points  to  be  attained  for  that  high  standard,  I  fear  we 
should  differ.  I  notice  that  the  lowest  percentage  he  men- 
tioned as  required  for  passing  the  examination  was  that  of  the 
law  school  that  I  represent.  We  require  only  55  per  cent, 
for  the  passing  mark.  One  law  school,  the  University  of 
Virginia,  requires  more  than  80  per  cent,  for  the  passing 
mark.  If  that  mark  was  required  in  the  Harvard  law  school, 
almost  all  of  the  two  hundred  and  eighty  members  of  our  first 
year  class  would  have  been  dropped  out  of  the  school,  because, 
as  it  happens  this  year,  only  one  man  attained  a  higher  aver- 
age than  82  per  cent.  I  do  not  believe  that  indicates  that 
all  our  men  did  poor  work,  but  simply  that  in  marking 
examinations  we  do  not  use  numbers  in  the  same  sense.  A 
fairer  test,  it  seems  to  me — fairer  than  any  except  the  ultimate 
test  of  success  of  graduates — would  be  to  see  how  large  a 
proportion  of  any  class  succeed  in  obtaining  the  decree  of  the 
school.  That  test  Professor  Minor's  institution  can  meet  as 
well  as  any  in  the  country,  but  under  our  low  standard  of  55 
per  cent,  we  drop  a  large  number  of  our  first  year  class — 
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forty  this  year.  In  other  words,  forty  members  were  unable 
to  reach  that  standard,  low  as  it  might  seem  to  those  accus- 
tomed to  other  systems  of  marking.  The  class  numbered  two 
hundred  and  eighty  odd.  In  meeting  together  from  all  over 
the  country,  we  must  remember  that  our  local  conditions  differ 
greatly,  and  we  must  be  a  little  easy  with  one  another's  state- 
ments, both  of  our  required  standard  and  of  our  principles  of 
education  in  general. 

H.  N.  Ogden,  of  Illinois  : 

I  would  like  to  inquire  of  the  speaker  who  just  yielded  the 
floor  what  percentage  of  students  drop  out  in  the  senior  test  at 
Harvard,  and  whether  any  attempt  is  made  to  re-examine  upon 
the  work  of  the  first  or  second  year  ? 

J.  H.  Beale,  Jr. : 

If  a  man  is  dropped  for  failure  to  pass  four  out  of  five  sub- 
jects each  year,  he  can  re-enter  the  school  only  upon  being 
re-examined  at  the  end  of  another  year,  and  attaining  a  still 
higher  percentage  in  all  these  subjects.  A  man,  therefore, 
who  is  dropped  out  practically  never  gets  back  again.  The 
number  of  those  dropped  out  at  the  end  of  the  senior  year  is 
of  course  less,  because — believing  that  poor  men  ought  to  be 
weeded  out  as  early  as  possible  in  justice  to  them  as  well  as  to 
the  school — we  try  to  inform  them  that  they  are  not  well 
fitted  for  the  study  of  law  at  the  end  of  their  first  year.  This 
year,  the  number  dropped  out  in  the  second  year  was  fifteen 
and  the  number  who  failed  to  get  their  degree  was  nine.  Only 
about  six  per  cent,  of  the  third  year  class  failed  to  get  a  degree, 
but  a  very  much  larger  percentage  of  the  other  classes  were 
dropped.  I,  perhaps,  ought  to  say  that  this  is  simply  the 
number  that  would  be  dropped  according  to  the  returns.  In 
case  illness  prevents  a  man  from  passing  his  examination,  we, 
of  course,  always  give  him  another  chance.  That  is  an 
unwritten  exception  to  our  general  rule.  Some  of  the  fifty- 
five  dropped  will,  therefore,  be  permitted  to  return. 
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Simeon  E.  Baldwin,  of  Connecticut: 

I  desire  to  say  simply  a  word  in  relation  to  what  Professor 
Beale  has  observed  with  reference  to  the  point  presented  in 
the  paper  of  Professor  Minor  as  to  having  a  certain  high  mark 
of  attainment  as  a  necessary  pre-requisite  to  a  degree  or  to 
passing  from  one  class  to  another.  It  seems  to  me,  as  he  has , 
suggested,  that  really  in  marking  a  paper,  whatever  we  call 
our  mark,  we  necessarily  have  in  mind  as  the  main  thing: 
Has  this  man  done  sufficiently  well  to  be  marked  as  passed  ? 
That  judgment  may  be  expressed  by  the  percentage  mark  of 
60,  55,  75,  80,  but,  whatever  that  arbitrary  sign  is,  it  soon 
becomes  an  arbitrary  sign  with  reference  to  the  marking  of 
the  majority  of  students.  It  seems  to  me,  therefore,  immaterial 
whether  the  passing  mark  is  50  or  80.  Whatever  it  is,  if  the 
examination  is  sensibly  conducted,  it  will  result  naturally  and 
necessarily  in  allowing  the  majority  of  any  class  that  has  been 
properly  taught  to  pass. 

And  to  secure  mathematical  accuracy  to  a  decimal  point  in 
the  examination  of  papers  by  a  single  teacher  seems  to  me 
also  almost  impossible.  It  is,  of  course,  a  very  mechanical 
mode  of  marking  an  examination  paper  to  assign  an  equal 
value  to  each  answer  and  to  mark  a  wrong  answer  necessarily 
as  an  entire  failure.  If  the  method  is  pursued,  which,  I  think, 
most  of  us  prefer,  of  putting  practical  questions,  as  they  have 
been  termed  to-day,  calling,  not  simply  for  knowledge,  but  for 
the  exercise  of  the  reasoning  power,  and  intended  to  show 
that  the  reasoning  power  is  employed  and  to  a  purpose,  it  is 
not  of  any  very  great  consequence  in  making  up  our  mind  as 
to  the  merits  of  that  answer,  whether  the  conclusion  was  right 
or  not.  If  the  foundation  principle  from  which  the  student 
proceeded  was  right,  and  if  his  processes  are  logical,  although 
they  may  come  out  in  a  direction  different  from  that  which  the 
courts  have  reached,  or  which  some  court  or  some  author  has 
reached,  we  should  give  him  about  the  same  credit  as  if  his 
reasoning  had  led  him  in  the  other  direction.  Therefore,  for 
that  reason  also,  there  must  be  in  marking  any  paper  a  general 
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impression,  which,  after  all,  must  govern  the  final  mark,  and 
whether  that  impression  is  to  be  expressed  by  the  figure  83  or 
73  or  53  seems  to  me  of  comparatively  little  moment. 

R.  M.  Bashford,  of  Wisconsin : 

I  should  like  to  ask  Judge  Baldwin  if  he  himself  personally 
reads  every  examination  paper  of  his  class  ? 

S.  E.  Baldwin : 

Of  my  own  students,  yes. 

R.  M.  Bashford  : 

Professor  Huffcut,  I  would  like  to  ask  you  that  question  ? 

E.  W.  Huffcut: 
Yes,  invariably. 

R.  M.  Bashford  : 

And  you.  Professor  Beale  ? 

J.  H.  Beale,  Jr.  : 
Always. 

R.  M.  Bashford : 

How  do  you  find  time,  with  a  class  of  two  hundred  and  eighty, 
to  read  all  of  those  papers,  pass  upon  them  and  mark  them 
intelligently  in  connection  with  your  other  work  ? 

E.  W.  Huffcut : 

Speaking  for  myself,  I  would  say  that  our  examination 
papers  usually  consist  of  about  ten  questions.  I  manage,  by 
diligent  work,  to  get  through  all  the  papers  without  unreason- 
ably taxing  my  physical  or  mental  powers. 

R.  M.  Bashford : 

I  am  not  a  full  professor  in  a  law  school ;  I  devote  one  day 
a  week  only  to  the  law  classes,  but  I  have  found  that  the  most 
disagreeable  part  of  the  work  is  reading  the  examination  papers. 
I  teach  different  topics  with  each  class,  and  I  submit  at  least 
twenty  questions  with  many  subdivisions  upon  each  topic.  I 
have  found  the  work  so  disagreeable  that  I  refused  to  read 
examination  papers  for  the  junior  and  middle  classes  at  all, 
except  in  doubtful  cases,  and  I  have  turned  over  those  papers 
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to  advanced  students  in  the  senior  year.  The  senior  papers  I 
am  obliged  to  read.  I  do  think  that  you  gentlemen  who  are 
giving  your  time  to  this  subject  ought  to  unite  in  abolishing 
much  of  this  disagreeable  work  which  is  found  in  the  law 
school.  The  sole  object  of  your  examination  is  to  test  the 
student's  ability  for  a  degree.  You  may  do  it  for  another  rea- 
son, but  if  the  student  meets  that  test,  you  pass  him  ;  of  course 
the  review  is  essential,  and  that  may  be  had  without  a  written 
examination.  But  after  a  student  has  passed  into  the  senior 
year  and  has  demonstrated  his  ability  to  go  on  with  the  work, 
and  maintains  his  standing  by  daily  recitations,  I  can  see  no 
just  ground  for  a  written  examination  of  that  student  during 
that  year.  Of  course,  there  may  be  students  so  close  to  the 
line  that  you  must  test  their  knowledge.  I  assume  that  in  all 
colleges  the  weak  students  are  weeded  out,  if  possible,  in  the 
junior  year — certainly  in  the  middle  year — and  when  a  stu- 
dent reaches  the  senior  year,  unless  he  gives  way  to  indiffer- 
ence or  indulgences  and  fails  to  maintain  his  class  standing,  he 
ought  to  be  graduated  without  any  further  examination,  in  my 
opinion ;  and  if  that  rule  were  adopted  and  the  examination 
papers  in  the  first  and  second  years  turned  over  to  the  advanced 
students  in  the  senior  year,  the  members  of  the  faculty  would 
be  relieved  of  a  large  amount  of  arduous  and  disagreeable  work. 
A  reference  was  made  to  the  undergraduate  work  in  the 
University  of  Wisconsin.  When  the  course  was  changed  from 
two  to  three  years,  the  regents  provided  that  students  in  the 
senior  year  in  the  academic  course  might  take  five  hours  a 
week  in  the  law  school.  Now,  that  work  does  not  count  as 
one  year  in  the  law  school.  A  student  going  into  the  law 
school  may  elect  any  work  he  sees  fit,  but  he  receives  credit 
for  only  the  work  he  does,  and  he  has  to  make  up  the  remain- 
der of  the  work.  We  experienced  the  diflBculty  that  Professor 
Huffcut  referred  to  at  Cornell.  The  students  themselves  say 
that  they  receive  better  discipline  in  the  law  school  than  in 
the  academic  course,  and  the  professors  in  the  academic  courge 
say  that  by  reason  of  the  fact  that  the  students  are  pursuing 
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professioQal  studies,  their  interest  in  academic  studies  is 
lesseaed.  As  a  consequeDce,  a  decided  sentimeDt  of  hostility 
has  been  aroused  among  the  professors  in  the  academic  schools 
against  this  six-fifths  course,  as  it  has  been  called,  and  they 
use  their  best  efforts  to  keep  undergraduates  out  of  the  law 
class.  I  think  this  is  a  great  mistake  on  their  part.  I  think 
students  ought  to  be  encouraged  to  come  in  from  the  under- 
graduate class  into  the  law  class. 

I  endorse  what  has  been  said  in  regard  to  the  qualifications 
for  admission.  I  do  not  regard  an  A.  B.  degree  as  an  essen- 
tial requirement.  On  the  other  hand,  my  observation  is  that 
college  graduates,  as  a  rule,  maintain  the  best  standing  in  a 
law  class. 

G.  L.  Reinhard,  of  Indiana: 

I  have  been  very  much  interested  in  the  discussion  this 
afternoon,  and  I  must  say  that  I  have  been  instructed  in  many 
things.  I  was  especially  interested  in  the  excellent  paper  of 
Professor  Minor,  and  I  was  really  surprised  that  a  school  of 
as  high  standing  as  the  law  school  of  the  University  of  Vir- 
ginia, and  of  as  great  a  reputation  as  that  school  has  attained, 
should  lay  so  much  stress  upon  the  subject  of  final  examina- 
tions, and  especially  the  matter  of  the  grade  to  be  attained  by 
the  student  for  passing  that  examination. 

In  many  respects  I  agree  with  what  has  been  said  by  the 
gentleman  who  last  occupied  the  floor,  as  to  the  minor  impor- 
tance, if  not  absolute  valuelessness,  of  examinations.  I  do  not 
wish  to  be  understood,  however,  as  advocating  the  abolition  of 
examinations  entirely.  Of  course,  one  of  the  purposes  of  a 
final  examination,  as  we  have  heard,  is  to  test  the  knowledge 
of  the  student  so  as  to  ascertain  whether  or  not  he  is  fit  to  be 
sent  out  into  the  world  as  a  graduate  of  your  institution  and 
with  its  endorsement.  Another  object  is,  as  was  stated  in  the 
paper,  that  of  review,  so  as  to  impress  upon  the  student  more 
enduringly  the  things  he  has  learned  during  his  course  in  the 
law  school.  That,  I  think,  is  a  good  purpose.  But  as  to  the 
utility  of  the  ordinary  examination  for  the  purpose  of  testing 
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the  ability  of  the  student  to  go  into  the  world  and  practice 
law,  I  think  the  only  beneficial  object  there  can  be  in  that  is 
to  furnish  the  instructor  an  excuse  for  refusing  to  pass  the 
student,  if  he  is  known  to  be  weak  or  unfit.  In  other  words, 
if  I  have  taught  a  student  for  a  period  of  three  years,  I  cer- 
tainly ought  to  know  fairly  well  at  the  end  of  the  third  year 
whether  or  not  that  student  is  qualified  to  pass  in  the  subjects 
in  which  he  has  been  taught  by  me  without  any  examination. 
There  are  some,  as  a  matter  of  course,  who  ought  not  to  pass 
at  all,  and  there  are  others  as  to  whom  the  question  is  doubtful. 
As  to  the  doubtful  ones,  or  those  who  ought  not  to  pass,  I 
think  an.  examination  is  useful  in  that  it  furnishes  the  pro- 
fessor the  written  evidence  for  refusing  to  pass  the  student, 
and  for  that  purpose  I  think  an  examination  is  well  enough. 
Tou  cannot  well  exempt  a  good  student  from  examination, 
because  that  would  be  making  a  discrimination,  and  perhaps 
have  a  bad  result  in  the  class  room,  and  so  examinations  are 
required  for  all.  But,  after  an  experience  in  the  law  school, 
not  as  long  as  some  of  the  gentlemen  here,  perhaps,  I  am  of 
the  opinion  that  examinations  are  valuable  chiefly  for  that 
purpose — that  is,  for  the  purpose  of  furnishing  the  instructor 
some  tangible  evidence  upon  which  to  base  a  refusal  to  graduate 
or  pass  a  poor  student.  Of  course,  you  could  do  it  in  another 
way;  you  could  say  to  the  student,  *'I  am  satisfied  from  your 
work  that  you  ought  not  to  pass,"  but  that  might  not  be  as 
satisfactory  a  way  as  where  you  can  have  the  evidence  in  your 
own  hands.  What  I  have  said,  however,  will  not  apply,  per- 
haps, to  all  methods  of  instruction. 

One  word  upon  the  subject  of  the  practice  work,  as  it  has 
been  called,  in  the  law  school.  We  have,  ever  since  I  have 
been  connected  with  the  law  school  of  the  University  of  In- 
diana, pursued  much  the  same  course  that  the  gentleman  from 
Michigan  has  stated  has  been  followed  there.  We  find  that  it 
is  satisfactory  and  beneficial  to  the  student  and  that  good 
results  have  followed  it.  It  is  doubtless  well  known  to  the 
gentlemen  here,  as  it  is  to  lawyers  generally, — and  this  was 
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brought  out  yesterday  in  the  discussion  of  one  of  the  papers, — 
that  a  large  number  of  the  cases  that  are  either  reversed  or 
affirmed  by  the  courts  of  last  resort  turn  upon  some  question 
of  practice.  A  case  may  be  affirmed  because  the  attorney  who 
conducted  it  did  not  know  how  to  write  a  bill  of  exceptions  or 
how  to  prepare  his  case  for  an  appeal ;  and  it  may  be  reversed 
because  of  some  error  of  practice  during  the  trial.  So  that 
our  experience  in  Indiana  has  been — and  we  have  a  very  lib- 
eral code,  I  may  say,  and  one  which  has  been  very  liberally 
interpreted — that  the  majority  of  the  cases  are  either  affirmed 
or  reversed  upon  some  question  of  practice,  though,  I  believe, 
the  number  is  growing  smaller.  If  that  be  true,  it  must  be 
because  many  lawyers  who  practice  at  the  bar  have  not  had 
sufficient  training  in  the  questions  of  practice.  This,  as  far  as 
possible,  ought  to  be  corrected  in  the  law  schools.  It  is  some- 
times urged  that  the  law  school  is  not  a  good  place  to  train  a 
lawyer  for  the  practice  work  of  his  profession ;  that  is  to  say, 
if  he  learns  the  substantive  law  in  the  law  school,  it  will  be 
time  enough  for  him  to  learn  the  practice  when  he  comes 
before  the  court,  and  that  it  is  not  possible  to  teach  practice 
satisfactorily  in  the  law  school.  Now,  I  must  say  that  our 
experience  has  been  different.  We  can  teach  the  student  how 
to  prepare  his  pleadings  and  guard  his  points  in  ordinary 
cases,  at  least ;  of  course,  we  could  not  do  it  in  every  case  that 
may  arise  in  his  practice.  We  can  teach  him  how  to  prepare 
a  bill  of  exceptions  and  to  make  assignments  of  errors  in  the 
Supreme  Court  and  to  write  briefe,  and  we  can  teach  him  the 
essentials  of  the  practice  at  nisi  prius.  If  that  be  true, 
although  we  cannot  anticipate  all  the  technical  points  that  may 
arise  in  his  experience  and  practice,  yet,  if  he  learn  the  main 
rules,  it  certainly  does  seem  that  a  large  amount  of  good 
has  been  achieved.  So  I  would  say,  in  harmony  with  the  sen- 
timent that  has  been  expressed  here  this  afternoon,  that  it  is 
eminently  desirable  and  important  to  teach  the  subject  of  prac- 
tice in  the  law  school. 
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The  Chairman : 

Is  there  any  other  business  ?  There  does  not  seem  to  be 
any. 

Gentlemen,  I  congratulate  you  upon  the  successful  session 
of  the  Section  which  is  about  to  close  and  from  which  yon  are 
about  to  go  back  to  resume  those  philanthropic  duties  which 
will  no  doubt  result  in  making  the  law  in  practice,  as  it  is  in 
its  nature,  more  and  more  the  highest  and  the  noblest  of  all 
sciences. 

It  is  a  great  privilege  to  sit  at  the  feet  of  Gamaliel,  but  to 
preside  over  a  congress  of  Gamaliels  is  an  honor  beyond  my 
power  of  acknowledgment.  I  sincerely  thank  you,  and  declare 
this  session  closed. 

Adjourned  nne  die. 

JAMES  PARKER  HALL, 

Secretary  pro  tempore. 
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NATHAN  ABBOTT. 

OP  LELAND  STANFORD  JUNIOR  UNIVERSITY. 

The  Study  of  law  in  college  for  professional  purposes  or  as 
part  of  the  education  of  the  citizen  or  of  the  student  of  history 
and  economics  has  been  in  operation  in  this  country  to  an  in- 
creasing extent  for  the  past  twenty-five  years.  There  is  still 
a  wide  difference  of  opinion  as  to  the  profit  from  ^such  study. 

The  subject  in  one  aspect  or  another  has  been  presented  to 
this  Section  at  previous  sessions  and  has  been  treated  in 
numerous  reports,  papers  and  addresses.  To  get  the  personal 
opinion  of  teachers  of  law  as  to  some  phases  of  the  matter,  I 
sent  inquiries  to  one  or  more  teachers  in  each  law  school  in 
the  United  States.  One  who  has  read  the  printed  material 
above  referred  to  and  the  reports  of  the  presidents  of  our  col- 
leges and  universities  and  the  answers  to  these  inquiries,  is 
impressed  with  the  difBculties  of  the  subject  and  the  positive 
disagreement  as  to  the  best  way  to  settle  them. 

This  is  not  merely  a  matter  of  importance  to  the  law  school 
and  to  the  lawyer.  The  moment  the  law  school  comes  into 
organic  relation  with  the  college,  it  affects  the  whole  scheme  of 
education.  We  are  called  on  to  treat  with  the  college  and 
even  the  secondary  school,  and  must  look  at  the  matter  from 
the  academic  as  well  as  the  professional  side.  How  to  adjust 
the  interests  of  the  student,  according  to  the  ideas  of  the 
college  professor,  on  the  one  hand,  and  the  teacher  of  law,  on 
the  other,  is  still  an  open  question  in  most  institutions  of  learn- 
ing. 

It  seems  to  me  it  will  be  useful  to  see  how  the  matter  has 
l)een  treated  by  one  or  two  universities  which  have  given  to  it 
a  thorough  consideration  and  arrived  at  perhaps  a  final  con- 
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elusion.  It  will  be  best,  for  my  purpose,  to  give  a  statement 
in  as  much  detail  as  the  limits  of  this  paper  will  permit,  under 
the  belief  that  the  method  pursued  in  one  university  is  likely 
to  be  suggf'stive  afi  to  the  method  best  suited  to  another. 

So  far  as  I  have  been  able  to  find,  the  most  complete  narra- 
tive of  the  progress  of  university  policy  on  this  subject  is  con- 
tained in  the  publications  of  Harvard  University.  That  insti- 
tution has  also  such  policy  in  the  most  definite  shape. 

It  is  difficult  for  one  who  is  not  familiar  with  Harvard  to 
give  full  value  to  what  is  found  in  the  college  publications. 
There  is  to  be  read  into  such  publications  a  college  understand- 
ing of  them  which  comes,  like  public  opinion,  from  chance  talk 
in  cars,  or  at  dinners,  or  in  walks  across  the  college  yard,  quite 
as  much  as  from  deliberate  discussion  and  written  statements. 
It  is  also  difficult  to  appreciate  the  true  relation  of  the  Harvard 
Law  School  to  the  changes  in  the  University  at  large  during  the 
past  thirty  years.  One  must  take  into  account  the  effect  of  the 
elective  system  which  has  transformed  the  theory  of  education 
in  college  from  one  based  upon  four  years*  study  to  one  based 
upon  departments  and  courses  Again,  it  is  necessary  to 
recognize  that  the  Harvard  Law  School  was  going  through 
a  transformation,  not  only  as  to  the  theory  of  study,  but  in 
actual  formal  details.  The  successive  stages  of  improvement 
of  a  law  school  seem  to  be :  First,  improved  entrance  require- 
ments; second,  lengthening  the  period  of  study;  third, 
increased  stringency  of  examination  on  topics  studied ;  fourth, 
connection  of  the  law  school  with  the  organic  life  of  the  college 
by  requiring  applicants  for  admission  to  present  an  A.B.  or 
equivalent  degree.  The  Harvard  Law  School  has  gone 
through  all  four  stages  and  its  history  during  its  progress  should 
be  of  value  to  any  law  school  in  America  as  a  guide  to  the 
working  out  of  the  problems  concerned.  The  study  of  such  a 
concrete  case  cannot  fail  to  be  of  service  to  those  who  do  not 
believe  in  leaving  things  to  a  blind  process  of  evolution. 

In  1H77-8,  the  law  school  made  the  first  two  improvements 
referred  to,  at  one  step,  with  the  result  that  attendance  immedi- 
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ately  fell  off.  The  third,  or  newly-added  year,  does  not  seem 
to  have  been  well  attended.  The  medical  school  seems  to  have 
increased  its  course  from  three  to  four  years  about  this  time/ 
and  in  speaking  of  that  in  his  report  as  long  ago  as  1883-4 
(pp.  36,  37),  the  President  said :  "  *  *  *  the  faculty  would 
be  much  aided  in  their  endeavor  to  prolong  the  course  of  medical 
instruction  to  four  years  if  the  college  proper  could  reduce  the 
time  ordinarily  spent  in  obtaining  the  degree  of  Bachelor  of 
Arts  from  four  years  to  three  *  *  *.  Parents  complain  that 
their  sons  who  spend  four  years  in  the  school  are  not  ready  to 
practice  before  they  are  twenty-six  or  twenty-seven  years  old. 
Since  the  medical  course  is  too  short  at  the  best,  time  must  be 
saved,  if  anywhere,  upon  the  school  course  and  the  college 
course.  If  young  men  were  ready  for  college  at  eighteen, 
and  obtained  the  degree  of  Bachelor  of  Arts  at  twenty- one, 
they  would  be  ready  to  practice  medicine  at  twenty-five,  or 
twenty-six  at  the  latest. 

^^The  law  school  feels  the  same  difficulty.  Indeed,  since 
thorough  professional  training  becomes  more  and  more  impor- 
tant to  success  in  the  learned  professions,  the  time  devoted  to 
professional  study  will  probably  reach  at  least  the  European 
limit  of  five  years.  Under  such  conditions  the  degree  of 
Bachelor  of  Arts  might  cease  to  be  taken  by  candidates  for 
the  learned  professions  unless  it  could  be  obtained  earlier  than 
now." 

Seeing  the  slowness  with  which  the  fourth  year  of  the  med- 
ical school  gained  students,  and  recognizing  the  evil  pointed 
out  by  the  President,  the  faculty  of  the  medical  school  in 
June,  1886,  laid  before  the  Academic  Council  *'  a  plan  for  the 
abridgment  of  the  college  course  by  those  students  who  go 
from  college  directly  into  one  of  the  professional  schools  of 
the  university."  (Rept.  1885-6,  p.  14.)  After  more  than  a 
year's  consideration,  December  6. 1887,  the  Academic  Council 
voted :  ''  That  with  a  view  to  lower  the  average  age  at  which 
Bachelors  of  Arts  of  Harvard  College  can  enter  professional 

»See  also  Report  Pres,  Har.  Col.,  1892-3,  pp.  32,  33,  145. 
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schools  and  the  graduate  department,  the  college  faculty  be 
requested  to  consider  the  expediency  of  a  reduction  of  the 
college  course/*  Commenting  upon  this  in  his  report,  Decem- 
ber, 1888,  the  Dean  of  the  College  said:  "The  subject 
requires  the  fullest  and  most  careful  consideration,  which  must 
embrace,  not  only  the  college  course,  but  the  whole  training  of 
the  student  from  the  time  he  first  goes  to  school.  That  a  prop- 
erly systematized  preparatory  course  would  bring  the  young 
man  to  the  doors  of  the  college  at  a  considerably  earlier  age 
than  his  nineteenth  year  is  hardly  open  to  question.  The  fault, 
it  must  be  said,  is  not  chiefly  in  the  secondary  schools,  but  lower 
down,  and  hence  not  within  the  reach  of  such  influences  as  the 
college  can  exert  directly.  Still  there  is  a  strong  conviction 
in  the  minds  of  many  who  have  given  the  matter  their  attention 
that  a  higher  stage  of  preparation  could  and  would  be  reached 
by  the  schools  if  adequate  inducements  were  offered  to  the 
pupil,  and  that,  therefore,  if  the  age  of  graduation  is  to  be  low- 
ered, as  the  council  proposes,  the  loss  of  time  need  not  be  to 
the  same  extent  a  sacrifice  of  training/*  (Rept.  for  1887-8, 
p.  81.) 

The  questions  involved,  which  are  common  to  all  institutions 
of  learning,  wherever  they  may  be  raised,  are  clearly  stated 
in  the  report  of  the  Dean  of  the  College,  which  was  made 
December  1, 1890.  This  was  after  the  subject  had  been  under 
discussion  in  the  university  for  several  years,  and  is  likely  to 
present  the  issues  as  clearly  as  they  could  be  put.  The  Dean 
says :  *'  The  immediate  question,  then,  is  of  the  proper  adjust- 
ment of  the  college  course  to  the  graduate  course  and  to  the 
professional  school.  But  the  consideration  of  it  necessarily 
takes  a  wider  range,  for  the  whole  scheme  of  liberal  education 
is  involved.  If  the  college  course  is  no  longer  to  be  the  final 
stage  of  liberal  culture,  we  are  at  once  brought  face  to  face 
with  some  important  questions.  Is  the  traditional  form  of  the 
college  course  well  adapted  to  its  new  relations?  Is  four 
years  the  best  period  of  a  college  course  under  the  new  condi- 
tions in  which  it  is  obviously  advantageous  to  foster  the  higher 
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studies,  not  only  for  their  own  sake,  but  for  the  benefit  of  those 
less  advanced  ?  Is  the  high  standard  of  the  Bachelor's  degree, 
to  which  it  was  pushed  at  a  time  when  these  higher  studies 
were  not  contemplated,  a  hindrance  to  their  development  ?  Is 
it  an  infringement  on  the  just  claims  of  professional  study  ? 
If  the  standard  of  the  baccalaureate  is  undesirably  high,  how 
can  it  be  most  advantageously  lowered — by  reducing  the 
requirements  for  admission  or  by  reducing  the  college  course  ? 
If  the  latter,  what  amount  of  reduction  is  expedient,  and  in 
what  form  and  under  what  conditions  should  it  be  made?" 
(Report  1889-90,  pp.  103,  104.) 

This  statement  presents  the  matter  clearly,  suggests  the 
cause  of  trouble,  and  two  remedies — either  to  reduce  the 
entrance  requirements  or  to  reduce  the  college  course.  It 
was  the  latter  alternative  that  was  suggested  by  the  vote  of 
December  6,  1887,  and  which  was  under  consideration  by  the 
college  faculty  until  March  26,  1890,  when  it  submitted  to 
the  President  and  Fellows  a  proposition  to  facilitate  the  attain- 
ment  of  the  degree  in  less  than  four  years.  The  faculty  stood  34 
to  22  at  the  time  the  proposition  was  adopted.  The  President 
and  Fellows  approved  the  proposition  and  transmitted  it  to  the 
Board  of  Overseers,  who  submitted  it  to  a  committee  which  six 
months  later  made  a  partially  adverse  report.  The  Overseers 
invited  the  faculty  to  state  their  reasons  for  or  against  the 
proposition,  and  both  sides  transmitted,  printed  statements. 
The  faculty  was  now  divided  34  to  28.  Finally  the  Board 
of  Overseers  refused  its  consent  to  the  proposition  as  submitted. 
''  The  final  votes  in  that  board  were  passed  by  large  majorities, 
and  made  it  clear  that  measures  on  this  subject  must  commend 
themselves  to  the  judgment  of  a  large  majority  of  the  teachers 
of  the  university  before  they  can  be  accepted  by  the  Board  of 
Overseers."     (Report  of  President.  1890-91,  p.  9.) 

The  exact  composition  of  the  Board  of  Overseers  which 
decided  adversely  to  the  proposition  of  the  faculty  I  do  not 
know.  The  list  of  members  during  the  years  1890-1895  con- 
tains a  large  proportion  of  lawyers  and  doctors,  among  the 


NATHAN    ABBOTT.  503 

former  being  several  honored  members  of  this  Association.  It 
would  be  interesting  to  know  the  exact  votes  by  the  members 
of  these  professions. 

In  his  report  for  1898-9  the  President  refers  to  the  propo- 
sition of  the  faculty  and  its  rejection  by  the  Overseers  and 
adds,  '^  It  now  appears  that  the  number  of  courses  required 
for  the  degree  of  Bachelor  of  Arts  has  been  progressively 
diminished  of  late  years  as  the  result  of  several  votes  adopted 
by  the  faculty  for  various  reasons  which  had  no  immediate 
bearing  on  the  policy  of  giving  the  degree  of  Bachelor  of  Arts 
in  three  years  instead  of  four.''  The  changes  were  in  short- 
ening the  course  in  chemistry  and  English  and  putting  back 
into  the  preparatory  school  a  part  of  the  English  course. 
'^  These  changes,  made  by  the  faculty  without  the  slightest 
reference  to  the  three  years*  course  for  the  A.B.  degree, 
clearly  facilitate  the  obtaining  of  the  Bachelor's  degree  in 
three  years ;  but  they  do  not  lower  in  the  least  the  standard 
of  the  degree.  The  common  attainment  of  the  degree  of  Bach- 
elor of  Arts  in  three  years  is  cectainly  approaching  Any 
young  man  of  fair  abilities  can  now  procure  the  degree  in  three 
years  without  hurry  or  overwork,  if  he  wishes  to  do  so,  or  if  his 
parents  wish  to  have  him.*  *  *  Within  a  time  comparatively 
short  the  majority  of  those  who  enter  the  freshman  class  will 
come  to  college  with  the  purpose  of  completing  the  require- 
ment for  the  degree  in  three  years.  The  movement  will  be 
promoted  by  the  opposition  of  the  law  faculty  to  the  admission 
to  that  school  of  college  seniors  who  have  not  absolutely  com- 
pleted the  requirements  for  the  A.B.  degree.  It  is,  of  course, 
desirable  that  the  requirements  for  the  A.B.  degree  should 
have  been  fully  met  before  the  student  enters  a  graduate  de- 
partment of  the  University."  (Report,  1898-9,  pp.  9,  10, 
11,  12.) 

This  is  the  history  of  the  effort  of  Harvard  College  to  coop- 
erate with  the  professional  schools.  In  brief,  it  may  be  said 
that  at  Harvard,  as  a  result  of  the  elective  system,  work  for 
the   bachelor's  degree   is  measured   by   courses   rather  than 
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years,  and  that  a  diligent  student  can  pass  the  necessary 
courses  for  a  degree  in  three  years  work.  If  he  obtain  eum 
lattde  rank  or  higher,  he  may  receive  his  degree  at  the  end  of 
three  years ;  otherwise  it  is  conferred  at  the  end  of  the  fourth 
year  when  his  class  graduates. 

Let  us  now  turn  to  the  law  school.  As  I  have  said,  in 
1877-8,  it  made  improved  entrance  requirements  and  increased 
its  course  from  two  to  three  years.  The  third  and  fourth 
stages  remain  to  be  spoken  of.^  The  third  stage  of  progress 
was  the  rule  that  ^^  no  student  who  fails  in  any  year  to  pass  an 
examination  in  at  least  three  subjects  will  be  permitted  to 
return  to  the  school  in  the  following  year."  (Rept.,  1891-2, 
p.  123.)  The  fourth  stage  concerns  the  bachelor's  degree 
and  requires  more  detailed  statement.  It  was  made  by  a  rule 
that,  after  the  year  1895-6,  no  person  should  be  admitted 
as  a  regular  student  except  (1)  Bachelors  of  Arts,  Literature, 
Philosophy  or  Science  from  some  one  of  106  institutions 
named,  and  (2)  persons  qualified  to  enter  the  senior  class  of 
Harvard  College.  The  number  of  each  institutions  has  always 
been  variable.  Special  students  were,  in  certain  cases,  admit- 
ted on  examination. 

The  second  clause,  as  to  Harvard  seniors,  is  the  only  one 
we  need  to  consider  in  this  connection.  It  specially  concerns 
a  branch  of  the  subject,  and  the  experience  at  Harvard  will 
throw  light  upon  it.  One  solution  of  the  time-saving  problem 
is  to  allow  college  students  in  their  senior  year  to  study  law  as 
part  of  the  college  course.  Whatever  may  be  the  value  of 
this  to  non-professional  students,  the  experience  at  Harvard 
is  worthy  of  note.  For  several  years  it  existed  there  to  a 
considerable  extent.  Of  it  the  Dean  of  the  Law  School 
wrote  in  1893.  After  referring  to  the  efforts  to  reduce  the 
course  in  the  college,  which  enabled  some  to  enter  the  school 
in  three  years,  he  added :  ^'  But  it  enables  a  much  larger 
number  to  complete  the  course  in  less  than  four  years  without 
enabling  them  to  complete  it  in  three  years ;  and  in  this  way 

1  See  Rept.  Pres.  Harv.  Col.,  1893-4,  bottom  p.  131. 
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it  has  a  mischievous  effect  upon  the  law  school,  which  greatly 
overbalances  its  good  effect.  *  *  *  If  a  student  enters  the 
law  school  before  he  has  finished  his  work  in  college,  the  law 
school  fails  to  get  from  him  three  full  years  of  work.  If, 
on  the  other  hand,  while  remaining  in  college  four  years,  he 
gains  advanced  standing  in  the  law  school  during  his  four 
years  in  college,  the  law  school  not  only  fails  to  get  from  him 
three  full  years  of  work,  but  also  loses  a  full  year  of  residence 
and  a  full  year's  tuition  fee." 

Two  years  later  (Report,  1894-5,  p.  94),  the  Dean  of  the 
College  said :  "  This  division  of  work  between  the  college  and 
a  professional  school  commits  the  student  to  a  nearly  impos- 
sible service  of  two  masters.**  In  his  report  for  the  year 
1896-7,  the  Dean  of  the  Law  School  said  of  these  seniors  on 
leave  of  absence:  "These  seniors  have  not  made  a  good 
record  in  the  law  school.  *  *  *  Jt  would  be  for  the  true 
interest  of  the  men,  as  well  as  for  the  good  of  the  law  school, 
if  the  practice  of  granting  furloughs  should  be  discontinued 
except  in  the  case  of  seniors  who  have  completed  their  eighteen 
courses.'*  (P.  161).  Two  years  later  we  read:  "The  law 
examinations  of  last  June  demonstrated  once  more  what  has 
been  found  in  each  of  the  five  years  preceding,  namely,  that 
the  law  work  of  Harvard  seniors,  who  had  not  completed  their 
college  work,  was  inferior  not  only  to  that  of  Harvard  gradu- 
ates, but  also  to  that  of  the  school  at  large.  Fortunately,  this 
deplorable  experience  will  not  be  repeated  after  June,  1900, 
for,  by  a  recent  vote  of  the  Law  Faculty,  the  rule  admitting  as 
regular  students  '  persons  qualified  to  enter  the  senior  class  of 
Harvard  College'  was  abolished."     (P.  174). 

The  result  at  the  Harvard  Law  School  of  the  question  seems 
to  be  that  the  school  does  not  recognize  undergraduate  study 
of  law,  but  requires  a  bachelor's  degree  as  a  condition  for 
entry,  which  degree  can  be  obtained  at  Cambridge  in  three 
years. 

This  statement  of  the  questions  involved  in  the  undergradu- 
ate study  of  law,  and  how  they  have  been  answered  at  Cam- 
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bridge,  has  been  given  in  full  and,  80  far  as  possible,  in  the 
words  of  the  university  officials,  for  two  reasons.  It  is  sub- 
mitted that  the  questions  raised  are  full  of  difficulties.  Differ- 
ent interests  are  concerned ;  interests  protected  bj  those  who 
hold  decided  and,  in  some  cases,  adverse  views.  This  is  true  of 
probably  every  institution  where  the  question  has  arisen  or 
will  rise.  The  method  in  which  the  subject  was  treated  at 
Harvard  is  full  of  suggestions.  The  diverse  interests  were 
represented  on  the  inside  and  the  Board  of  Overseers  discussed 
the  subject  on  the  outside.  All  parties  concerned  had  an  oppor- 
tunity to  be  heard,  and  the  discussion  was  continued  until  every 
phase  of  it  was  considered. 

It  is  usually  said  that  a  college  faculty  is  conservative  beyond 
reason.  Perhaps  the  elective  system  at  Harvard  has  had  a 
tendency  to  correct  ultra-conservatism.  At  all  events  it  was 
not  the  faculty,  but  the  Board  of  Overseers,  composed  of  busi- 
ness and  professional  men,  that  advised  abiding  by  the  ancient 
methods.  The  history  of  this  matter  at  Cambridge  is  a  fine 
illustration  of  the  careful  action  of  the  true  University,  which 
is,  in  the  American  sense,  a  confederation  of  a  college  and 
professional  schools,  administered  by  men  of  learning  and 
sagacity,  both  in  and  out  of  the  institution,  all  being  actuated 
by  a  common  purpose  to  advance  the  cause  of  sound  learning, 
and  to  that  end  not  only  acting  individually,  but  with  frequent 
conference,  so  that  there  is  a  solidarity  of  result  that  commands 
confidence  and  respect.  The  action  of  Harvard  in  dealing 
with  this  is  a  fine  object  lesson  for  any  institution  that  con- 
templates the  re-adjustment  of  the  professional  and  college 
courses. 

Is  it  probable  that  a  similar  method  at  other  institutions 
would  be  followed  by  like  results  ?  It  would,  provided  the  law 
school  or  other  professional  schools  contained  the  same  equip- 
ment as  at  Harvard,  but  probably  not  if  otherwise.  It  vvould 
be  folly  to  expect  it.  The  reason  is  plain.  There  is  an  abund- 
ance of  students  who  are  able  and  willing  to  give  time  and 
money  to  prepare  themselves  by  hard  study  up  to  twenty- three 
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years  of  age,  if  at  the  end  of  that  time  there  is  a  profes- 
sional  school  that  will  give  instruction  that  shall  be  a  fitting 
end  to  such  preparation.  I  do  not  think  I  violate  good  taste 
when  I  say  that  the  Harvard  Law  School,  with  its  faculty  and 
library,  can  give  to  the  college  graduate  a  finish  that  is  worthy 
of  all  the  time  required  to  gain  it.  On  the  other  hand,  many 
law  schools,  while  offering  excellent  instruction,  cannot  yet 
say  to  the  student,  you  must  equip  yourself  by  severe  study 
before  you  undertake  the  work  here.  I  do  not  speak  of  this 
in  adverse  criticism,  but  merely  to  suggest  one  aspect  of  the 
subject  not  always  regarded.  The  requirement  of  the  A.  B. 
degree,  in  my  judgment,  is  a  sound  one,  if  the  law  school  can 
justify  this  demand  for  preparation  by  offering  a  course  that 
will  compensate  for  the  time  and  effort  necessary  to  get  the 
degree.  The  prosperity  of  the  Harvard  Law  School  shows 
that  there  are  plenty  of  young  men  in  America  who  are  will- 
ing to  give  their  time  and  money  to  get  its  degree.  This  is 
an  indication  that  there  is  a  need  of  such  men  in  American 
affairs,  and  a  hopeful  sign  that  the  profession  is  not  content 
with  merely  a  technical  preparation  for  practice.  The  demand 
for  the  best  equipped  lawyers  will  be  more  during  the  coming 
century  than  ever.  It  is  not  wise  for  any  college  to  adopt  a 
scheme  of  study  that  does  not  rest  on  the  most  cai:eful  deliber- 
ation. This  Association  can  do  much  if  it  can  be  of  service 
in  bringing  together  the  experience  of  other  institutions  and 
see  whether  we  are  advocating  a  wise  policy  in  advocating  the 
study  of  law  without  a  severe  preliminary  training. 

The  second  university  that  it  will  be  profitable  to  consider 
is  one  of  the  newer  and  still  incomplete  universities.  I  refer 
to  the  University  of  Chicago. 

A  university  founded  within  the  past  ten  years  has  the  ad- 
vantage of  having  no  traditions  or  customs,  and  can  select 
the  best  features  of  its  predecessors. 

Naturally  the  question  of  the  time  for  granting  the  academic 
degrees  has  been  under  consideration  at  Chicago.  A  plan  has 
there  been  devised  that  is  novel  and  strikes  at  the  heart  of  the 
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The  eleven  years  that  have  elapsed  since  the  Committee  on 
Legal  Education  of  this  Association  ceased  its  merely  nominal 
existence  and  submitted  its  first  exhaustive  report,  have  been 
notable  for  the  awakening  of  interest  in  legal  education  and  the 
agitation  for  higher  professional  standards.  When  we  remem- 
ber that  the  first  systematic  and  general  efibrt  towards  reform 
was  made  within  twenty  years,  and  that  the  active  cooperation 
of  this  Association  and  of  the  various  state  associations,  has 
been  had  only  since  the  beginning  of  the  last  decade,  the 
showing  is  extremely  gratifying. 

The  report  submitted  by  the  Committee  in  1890  is  worthy 
of  careful  attention.  It  is  an  exhaustive  essay  on  legal  educa- 
tion, and  largely  the  work  of  the  late  Chancellor,  William  G. 
Hammond,  a  man  of  broad  learning  and  a  veteran  law  teacher. 
From  its  pages  we  may  learn  the  history  and  tendencies  of 
professional  education.  Its  suggested  reforms  furnish  a  van- 
tage point  from  which  we  can  more  clearly  see  the  measure  of 
advancement  in  the  decade  that  has  elapsed  since  it  was  penned. 
Many  of  the  reforms  proposed  have  been  substantially  realized 
and  embodied  in  legislation,  and  many  others  are  in  process  of 
realization  through  the  growth  of  a  sentiment  for  higher  stand- 
ards in  the  profession  itself. 

The  great  obstacle  to  reform  has  been  the  power  of  inferior 
courts  to  admit  to  practice.  In  thirty-five  of  the  fifty-one 
political  divisions  (not  counting  the  insular  possessions),  the 
authority  to  admit  to  practice  is  now  vested  in  the  highest 
appellate  tribunal.  This  change  has  been  deemed  an  absolute 
condition  precedent  to  even  a  hope  of  reform. 

(514) 
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In  nineteen  political  divisions  the  minimum  period  of  pre- 
liminary study  is  now  three  years,  one  year  more  than  the 
maximum  suggested  in  this  report,  while  ten  states  require  a 
minimum  of  two  years.  The  remaining  political  divisions  still 
fail  to  prescribe  a  definite  period  of  study.  A  marked  ten- 
,dency  to  require  some  general  education  prior  to  profes- 
sional study  is  shown,  twelve  states  now  requiring  a  prelim- 
inary education  equivalent  to  that  of  a  high  school.  The 
decade  has  witnessed  the  growing  popularity  of  the  law  school 
as  a  medium  of  professional  training.  The  schools  have 
increased  rapidly  in  number  and  in  matriculants,  and,  what  is 
more  important,  in  facilities  for  thorough  work.  A  study  of 
the  data  of  eighty-three  law  schools,  comprising  practically 
all  of  the  schools  in  the  United  States,  shows  that  in  the  mat- 
ter of  the  time  of  study  required,  the  school  standard  is  in 
advance  of  the  legislative  standard.  Forty- five  schools  now 
require  three  years  preliminary  study ;  thirty-four  require  two 
years,  while  only  four  require  but  one  year. 

There  has  been  a  notable  advance  in  entrance  requirements. 
The  vague  phrases — "  a  good  general  education,"  *'  a  sufficient 
knowledge  to  understand  the  law  " — so  common  in  law-school 
announcements  a  few  years  ago,  have  disappeared,  and  in 
their  place  we  find  definite  requirements.  Thirty-one  schools, 
comprising  the  schools  most  important  in  point  of  numbers 
and  equipment,  require  a  high-school  education  or  its  equiva- 
lent— evidenced  by  a  diploma  from  accredited  schools,  or  by 
an  examination  on  the  subjects  usually  embraced  in  a  high- 
school  course.  Twenty-one  schools  require  a  preliminary  edu- 
cation of  candidates  for  a  degree,  but  its  scope  is  not  clearly 
defined,  leaving  a  wide  field  for  interpretation.  The  remain- 
ing schools  make  no  statements  on  the  subject.  Two  schools 
are  graduate  in  their  requirements. 

The  importance  of  the  study  of  the  broader  phases  of  the 
common  law,  its  history,  its  philosophy,  and  particularly  its 
relation  to  the  other  great  systems  of  law,  so  strongly  urged 
in  that  report,  has  been  recognized,  not  by  prescribing  such 
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KAMIB.  PBBBIDEMT.  SBCRBTAST. 

Bradford  Goumtt  Bar  R  A.  Mercar,  Jis.  B.  I<eahy, 

AfiSOCiATiOK.  Towauda.  Towanda. 

Bucks  County  Bar  As-  John  L.  DuBois,  Harrey  8.  Kiaer, 

sociATiON.  Doylestown.  DoyleBtown. 

BuTUER    County    Bar  L.  Z.  Mitchell/  J.  D.  Manhall, 

Association.  Butler.  Butler. 

Cambria   Bar  Absocia-  W.  Horace  Boee^  H.  H.  Myers, 

TioN.  Johnstown.  £beDsbnrg. 

Cameron   County  Baji  J.  C.  Johnson,  C.  W.  Shafer, 

Association.  Emporium.  Emporium. 

CsNTRE     County    Bar  John  G.  Love,  M.  I.  Gardner, 

Association.  Bellefonte.  Bellefonte. 

Chester  County  Law  Wm.  M.  Hayes,  Thomas  Lack, 

and  Miscellaneous  Li-  West  Chester.  West  Chester. 

BRARY  Association. 

Clarion   Bar  Asbocia-  David  Dawson,  W.  D.  Bums, 

TiON.  Clarion.  Clarion. 

Clearfield  County  Law  Cyrus  Gordon,  Benjamin  F.  Chase, 

Association.  Clearfield.  C3ear6eld. 

Columbia  County  Bar  John  G.  Freeze,  Gteorge  E.  Elwell, 

Association.  Bloomsburg.  ^Koomsburg. 

Cumberland  County  Bobt.  M.  Henderson,    Conrad  Armbleton, 
Bar  Association.  Carlisle.  Carlisle. 

Dauphin  County    Bar  Bobert  Snodgrass,        William  M.  Haigestt 
Association.  Harrisburg.  Harrisburg. 

Delaware  County  Bar  Geo.  E.  Darlington,     Gamett  Pendleton, 

Association.  Media.  Chester. 

Elk  County  Bar  Asso-  Bufus  Lucore,  E.  H.  Baiid, 

ciation.  Bidgeway.  Bidgeway. 

Erie  County  Law  As-  George  A.  Allen,         Henry  E.  Fish, 

SOCIATION.  Erie.  Erie. 
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Fatetts  Couett    Bar  Luke  H.  Fresher,  Joseph  G.  Carroll, 

Abbociation.  Uniontown.  Uniontown. 

FoRKBT    Bar     AasoGiA-  Samnel  D.  Irwin,  T.  H.  Bitchey, 

TiOK.  Tionesta.  Tioneita. 

Franklin  County  Bar  D.  Watson  Kowe,  Loren  A.  Culp, 

Association.  Chamberaburg.  Chambersbuig. 

Fulton    County    Bar  J.  Nelson  Sipes,  W.  Scott  Alexander, 
Association.                    McConnellsburg.  McGonnellsburg. 

Huntinqdon  Bar  Asbo-  Vacant.  Jas.  S.  Woods, 

ciation.  Huntingdon. 

Indiana  County   Law  J.  N.  Banks,  S.  J.  Telford, 

AasociATioN.  Indiana.  Indiana. 

Jefferson  County  Bar  W.  F.  Stewsrt,  N.  L.  Strong, 

Association.  Brookville.  Brookyille. 

Lackawanna  Law  and  James  H.  Torrey,  Herman  Osthaus, 
Library  Association.                       Scranton.  Scranton. 

Lancaster   Bar   Asso-  H.  M.  North,  John  W.  Appel, 

ciation.  Colombia.  Lancaster. 

Lawrence  County  Bar  H.  K.  Gregory,  D.  N.  Keast, 

Association.  Newcastle.  Newcastle. 

Lebanon   County    Bar  Thomas  H.  Capp,  Charles  M.  Zerbe, 

Association.  Lebanon.  Lebanon. 

Lehigh    County    Bar  Arthur  G.  DeWalt,  Frank  Jacobs, 

Association.  Allentown.  Allentown. 

Lycoming  Law  Abbocia-  H.  C.  McCormick,  Addison  Candor, 

Tiox.  WiUiamsport  Williamsport. 

McEean   County   Bar  B.  D.  Hamlin,  J.  M.  McClore, 

Absooiation.  (1900)    Smethport  (1900)  Bradford. 

Mifflin    Couety    Bar  D.  M.  Woods,  M.  M.  McLaughlin, 
Association.                            Lewistown.  Lewbtown. 
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KAME.  PBESIDENT.                           SBCRETABT. 

MoNTGK)MKBT     CouNTT  James  Bo7d,  Wm.  F.  Dannehower, 

Bar  Association.  Norristown.                      Norristown. 

Northampton   County  £.  J.  Fox,  Clarence  E.  Beck, 

Bar  Association.  Easton.                             Easton. 

NoRTHUMBXBLAND  W.  H.  M.  Oram,  Harry  S.  Knight, 

County  Law  Asbo-  Shamokin.                          Sunbarj. 

CIATION. 

Pebby  County  Bab  As-  W.  N.  Seibert,  J.  M.  Bamett, 

SOGIATION.  New  Bloomfield.               New  Bloomfield. 

Law     Association     of  Samuel  Dickson,  William  C  Ferguson, 

PHII.ADBLPHIA.  Philadelphia.                    Philadelphia. 

Lawyjebs*      Club      of  Francis  Shunk  Brown,  Emanuel  Fnrth, 

Philadelphia.  Philadelphia.                    Philadelphia. 

Potter  County  Bab  As-  H.  C.  Doman,  A.  N.  Crandall, 

SOGIATION.  Coudersport                      Coudersport 

Schuylkill      County  Vacant  Chaa.  £.  Breckens, 
Bab  Association.                                                                 Pottsville. 

Snydeb    County     Bab  A.  W.  Potter,  Jay  G.  Weiser, 

Association.  Selin's  Groye.                      Middlebnrg. 

Susquehanna    County  William  M.  Post,  F.  I.  Loit, 

Legal  Association.  (1900)  Montrose.             (1900)  Montrose. 

Tioga  County  Bab  As-  S.  F.  Channell,  Bobert  K.  Young, 

sociATioN.  Wellsboro.                        Wellsboro. 

Union  County  Bab  As-  Andrew  A.  Leiser,  W.  B.  FoUmer, 

SOCIATION.  Lewisbnrg.                         Lewisburg. 

Venango  County  Bab  Isaac  Ash,  N.  F.  Osmer, 

Association.  Oil  City.                          Franklin. 

Wabben  County   Bab  William  Schnur,  E.  H.  Beshlin, 

Association.  Warren.                            Warren. 

Wayne   Bar   Associa-  Henry  Wilson,  B.  M.  Stocker, 

TioN.  Honesdale.                        Honesdale. 
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Watnesbubo  Law  Ab-    J.  B.  Donley,  James  J.  Pnrman, 

sociATioN.  Wajnesbnrg.  Waynesbiirg. 

Webtmobeland     Law    D.  S.  Atkinson,  J.  E.  B.  Cunningham, 
Association.                           Greensbnrg.  Greennburg. 

WiLKEBBABBE       L  A  w    Alex.  Famham,  Joseph  D.  Coons, 
AND  LiBBABY  AsBO-                      Wilkesbaire.  Wilkesharre. 

CIATION. 

WYOMiNa  County  Bab    W.  £.  Little,  E.  J.  Joiden, 

AsaociATiON.  Tonkhannock.  Tonkhannock. 

York  County  Bab  Ab-    Henry  C.  Niles,  Wm.  L.  Ammon, 

80CIATI0N.  York.  York. 

BHODE  ISLAND. 

The    Rhode    Island    Francis  Colwdl,  Wm.  A.  Morgan, 
Bar  Assooiation.                     Providenoa.  Providenoe. 

Providenob  Bar  Club.    Dexter  B.  Potter,  Lorin  M.  Cook, 

Proyidenoe.  Providence. 

SOUTH  CAROLINA. 

South  Oarolina  Bar    George  W.  Croft,  John  P.  Thomas,  Jr., 
Assooiation.                                 Aiken.  Columbia. 

SOUTH  DAKOTA. 

South    Dakota    Bar    Thomas  Sterling,  Jno.  H.  Voorhees, 

Assooiation.  Bedfield.  Sioux  Falls. 

Beadle    County    Bar    A.  W.  Burtt,  (Appointed  at  meetings) 
Association.                                  Huron. 

Bbookinos  County  Bab    George  A.  Mathews,  John  C.  Jenkins, 

Association.  Brookings.  Brookings. 

Bbown    County    Bab    J.  H.  Hauser,  C.  M.  Steyens. 

Association.  Aberdeen.  Aberdeen. 

Clabk  County  Bab  As-    S.  H.  Elrod.  Wm.  McG^n, 

SOCIATION.  Clark.  Clark. 
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SOUTH  DAEOTA--€onUliiMd. 

NAtfE.  PBESIDEKT.  BBOBETARY. 

Codington    Couijty    Wilbur  S.  Gla»»  R.  T.  Wainer, 

Bab  Association.  Watertown.  Wstertown. 

Dayjson    Goctnty    Bab    J.  L.  Hannett,  Herbert  £.  Hitohcock, 

Association.  (1900)  Mitchell.  (1900)  Mitchell 

Minnehaha   County    T.  B.  McMartin,  Jno.  H.  Voorhees, 

Bab  Association.  (1900)  Biouz  Falls.  (1900)  Sioux  Falls. 

TENNESSEE. 

Bar    Association   of    J.  H.  Acklen,  B.  Lee  Bartels, 

Tennessee.  Nashyille.  Memphis. 

Chattanooga  Bab  and    R.  L.  Bright,  A.  W.  Gaines, 

Law  Libbabt  As-  Chattanooga.  Chattanooga. 

SOCIATION. 

Memphis  Bab  and  Law    Wm.  M.  Randolph,      E.  A.  Cole, 
Libbabt  Association.  Memphis.  Memphis. 

MuBFBEBBsoBO  Bab  As-    Fletcher  R.  Burms,      Jesse  W.  Sparks, 

SOCIATION.  Marfreesboro.  Morfreesboro. 

WiNCHESTEB  Bab  Asso-    Greorge  E.  Banks,         Dick  Tajlor, 

ciATioN.  Winchester.  Winchester. 

TEXAS. 

Texas  Bar  Assooia-    M.  A.  Spoonts  (1900),    Chas.  S.  Mone  (1900), 
tion.  Fort  Worth.  Austin. 

Austin    Bab    Assooia-    John  Dowell,  D.  H.  Doon, 

TioN.  Austin.  Austin. 

Dallas    Bab    Assooia-    W.  B.  Gano,  Wendell  Spenoe, 

TION.  DaUas  ('99).  Dalits  ('99). 

UTAH. 

State  Bar   Assooia-    Chas.  S.  Varian,  Clesson  S.  Kinney, 

tion  of  Utah.  Salt  Lake  City,  Salt  Lake  Ci^. 

VERMONT. 

Vermont  Bar  Asso-    John  Young,  John  H.  Mimms, 

elation.  Newport.  St.  Albans. 
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VIRGINIA. 

NAME.  PBBSIDENT.                           SBCRETARY. 

Virginia   State   Bar  Thomas  C.  Elder,  Eugene  C  MaMie, 

Association.  Staunton.                       Richmond. 

Bab  Association  of  the  W.  P.  Skelton,  John  Howard, 

CiTT  OF  RiCHHOiTB.  Richmond.                        Richmond. 

WASHINGTON. 

Washington    State  Austin  Mires,  Eugene  G.  Kreider, 

Bar  Assooiation.  EUensbuix.                           Olympia. 

KiMO  County  Bab  AsBO-  Orange  Jacobs,  John  Arthur, 

ciATioN.  Seattle.                             Seattle. 

PiERCB  County  Bab  As-  T.  L.  StUes,  James  M.  Harris, 

sociATioN.  Taooma.                           Tacoma. 

Skaoit    County     Bab  E.  C.  Million,  E.  P.  Baiter, 

AaaociATiON.  Mt.  Vernon.                      Mt  Vernon. 

Bar    Association    of  A.  G.  Kellam,  Frederick  W.  Dewart, 

Spokane  County.  Spokane.                           Spokane. 

Thubston  County  Bab  Nathan  S.  Porter,  Preston  M.  Troy, 

Association.  Olympia.                         Olympia. 

Waxul  Waxxjl  Bab  As-  John  L.  Sharpstein,  Francis  A.  Garrecht, 

SOCIATION.  Walla  Walla.                    Walla  Walla. 

Whatcom  County  Bab  Albert  S.  Cole,  Lin  H.  Hadley, 

Association.  New  Whatcom.                New  Whatcom. 

Whitman  County  Bab  H.  W.  Canfield,  W.  J.  Bryant, 

Association.  Colfax.                             Colfax. 

WEST  VIRGINIA. 

West  Virginia  Bar  John  Bassel,  John  W.  Dayis, 

Assooiation.  Clarksburg.                      Churksburg. 

Marion   County  Bar  W.  S.  Haymond,  W.  H.  Conaway, 

Association.  Fairmount.                       Fairmount 

Mason  County  Bar  As-  W.  R  Gunn,  £.  J.  Somerville, 

SOCIATION.  Point  Pleasant.                  Point  Pleasant. 
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On  Indian  Legislation. 

Further  advocating   remedial   Legislation.      (See  1900 

Report,  pages  31,  32,  381.) 
No  Report  in  1901.     (See  page  28.) 

On  Uniform  State  Laws. 

To  advocate  certain  approved  forms  of  Acts.  (See  pages 
23,  436.) 

On  Federal  Code  of  Criminal  Procedure, 

Committee  continued.  To  co-operate  with  U.  S.  Commis- 
sion of  Revision.     (See  pages  24  to  26,  440.) 

On  Penal  Laws  and  Prison  Discipline. 

To  prepare  resolution  about  representation  at  International 
Prison  Congress.  (See  pages  28,  29  and  1900  Report, 
page  34,  400.) 

On  Federal  Courts. 

To  advocate  passage  of  approved  bill  pending  before  Con- 
gress.    (See  pages  29,  441.) 

On  Inditstrial  Property  and  International  Negotiation. 

No  Report  in  1901.  (See  1900  Report,  pages  80,  410; 
1901  Report,  page  31.) 

On  Title  to  Real  Estate. 

To  urge  remedial  Legislation.     (See  1900  Report,  pages 

29,  411.) 
No  Report  in  1901.     (See  page  81.) 

On  Louisiana  Purchase  Exposition, 

To  co-operate  with  Exposition  authorities  in  promoting 
Congress  of  Lawyers  and  Jurists.     (See  pages  22,  23, 

459.) 


ANNUAL   ADDRESSES. 

TBAR.  NAME.  SUBJECT. 

1879.  Edward  J.  Phelfs^ John  MarahalL 

1880.  CoBTLANDT  Parkeb, Alexander  Hamilton  and  William 

Patenon. 

1881.  Cla&kson  N.  Pottkb,  ....  Roger  Brooke  Taney. 

1882.  Albzandbb  R.  Lawton,  .    .   .  James  Lewis  Petigra  and   Hugh 

Swinton  Legar4. 

1888.    John  W.  Stevenson, James  Madison.  * 

1884.  John  F.  Dillon, American  Institutions  and  Laws. 

1885.  Geobqe  W.  Biddle, An  Inquiry  into  the  Proper  Mode 

of  Trial 

1886.  Thomas  J.  Ssmmes, The  Civil  Law  and  Oodification. 

1887.  Henby  Hitchcock, General  Corporation  Laws. 

1888.  Qeorge  Hoadly, Codification. 

1889.  Simeon  E.  Baldwin, The  Centenary  of  Modem  Gov- 

ernment. 

1890.  Jameb  C.  Cabtxb, The  Ideal  and  the  Actual  in  the 

Law. 

1891.  Alfred  Russell, Avoidable  Causes  of  Delay  and 

Uncertainty  in  our  Courta 

1892.  J.  Randolph  Tucker,  ....  British  Institutions  and  American 

Constitutions. 

1893.  Henry  B.  Brown, The  Distribution  of  Property. 

1894.  MooRFiELD  Storey, The  American  Legislature. 

1896.    William  H.  Taft, Recent  Criticism  of  the  Federal 

Judiciary. 

1896.  Lord  Russell  of  Killowen, 

Lord  Chief  Justice  of  England,  International  Law  andArbitiation. 

1897.  John  W.  Griggs, Lawmaking. 

1898.  Joseph  H.  Choate,    .....  Trial  by  Jury. 

1899.  William  Lindsay, Power  of  the  United  States  to 

Acquire  and  Govern    Foreign 
Territory. 

1900.  GsoROE  R.  Peck The  March  of  the  Constitution. 

1901.  CiiARLEK  £.  LrrrLKFiEij),     .   .  The  Insular  Cases. 
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PAPERS   READ. 

TEAR.  NAICE.  SUBJECT. 

1879.    Calvin  G.  Child, Shifting  Uses,  from  the  Standpoint 

of  the  Nineteenth  Century. 

1879.    Henry  BLttohoook, The  Inviolability  of  Telegrams. 

1879.  Gboroe  a.  Meroeb, The   Belationship  of  Law   and 

National  Spirit 

1880.  Henry  E.  Young, Sunday  Laws. 

1880  Gbosge  Tucker  Bispham,  .  .  Bights  of  Material  Men  and  Em- 
ployees of  Bailroad  Companies 
as  against  Mortgagees- 

1880.  Henry  D.  Hyde, Extradition  between  the  States. 

1881.  Thokas  M.  Cooley, The  Recording  Laws  of  the  United 

States. 

1881.  Samuel  WAaHER, The  Advantages  of  a   National 

Bankrupt  Law. 

1882.  GusTAYE  Eoerner,    ....   .  The  Doctrine  of  Punitive  Damages 

and  its  Effect  on  the  Ethics  of 
the  Profession. 

1882.    U.  M.  BoBE, Titles  of  SUtutes. 

1882.  ThobcasJ.Semmes The  Civil  Law  as  Transplanted  in 

Louisiana. 

1883.  Robert  G.  Street, How  far  Questions  of  Public  Pol- 

icy  may    enter   into   Judicial 
Dedsions. 

1883.    John  M.  Shirley, The  Future  of  our  Profession. 

1883.    Simeon  E.  Baldwin, Preliminary     Examinations     in 

Criminal  Proceedinga. 

1883.  Seymour  D.  Thomfson,     .   .   .  Abuses  of  the  Writ  of  Habeas 

Corpus. 

1884    Andrew  Allison, The  Rise  and  Probable  Decline 

of    Private     Corporations     in 
America. 

1884.  M.  DwiOHT  <>)LLiER, Stock  Dividends  and  their  Re- 

straint. 

1884.    Simon  Sterne, The  Prevention  of  Defective  and 

Slipshod  Legislation. 
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YEAR.  NAME.  STTBJBCT. 

1885.    BiOHABD  M.  Venable,  ....  Partition  of  Powen  between  the 

Federal  and  State  GK>yeniment8. 

1885.    Beuben  0.  Benton, The  Distinction  between  Legisla- 

tiye  and  Jadidal  Fanctiont. 

1885.  Fbancis  Bawle, Car  Trust  Secnrities. 

1886.  JoHNBON  T.  Platt, The  Opportunity  for  the  Develop- 
ment of  Jurisprudence  in  the 
United  States. 

1886.    WiLLiAK  P.  Wells, The  Dartmouth  College  Case  and 

Private  Corporations. 

1886.  John  F.  Dillon, Law  Beports  and  Law  Beporting. 

1887.  Henrt  Jackson, Indemnity  the  Essence  of  Insur- 
ance; Causes  and  Consequences 
of  Legislation  qualifying  ihis 
Principle. 

1887.  Jaiceb  E.  Edsall, The  Granger  Cases  and  the  Police 

Power. 

1888.  J.  Bandolph  Tucker,  ....  Congressional  Power  over  Inter- 
State  Commerce. 

1888.  J.  M.  WooLWORTH, Jurisprudence    Considered    as   a 

Branch  of  the  Social  Science. 

1889.  Henrt  R  Brown, Judicial  Independence. 

1889.  Walter  B.  Hili^ The  Federal  Judicial  System. 

1890.  Henry  C.  Tompkins, The  Necessity  for  Uniformity  in 

the  Laws  Governing  Commer- 
cial Paper. 

1890.    Dwioht  H.  Olmstead,  ....  Land  Transfer  Beibrm. 

1890.  John  F.  Dunoombe, Election  Laws. 

1891.  Frederick  K.  Judson,  ....  Liberty  of  Contract   under   the 
j  Police  Power. 

1891.  W.  6.  Hornblower, The  Legal  Status  of  the  Indian. 

1892.  John  W.  Cary, Limitations   of    the    Legislative 

Power  in  Bespect  to  Personal 
Bights  and  Private  Property. 

1892.  WILLLA.M  L.  Snyder, The  Problem  of  Unifonn  Legis- 
lation. 

1893.  Henry  Wade  Booebs,  ....  The  Treaty-Making  Power. 

1893.    W.  W.  McFarland^ The  Evolution  of  Jurisprudence. 

1893.    U.  M.  BoBE, Trusts  and  Strikes. 
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NAMB.  SUBJECT. 

1894.    Hamftoh  L.  Cabbon Great  DissentiDg  Opioioiw. 

1894.  Chablbb  Ola.via.vi  AlLZJN,    .   .  iDJonction  and  Organixed  Labor. 

1895.  William  Wist  Howi^  ....  Historical  Belation  of  the  Roman 

Law  to  the  Law  of  England. 

1895.  RiGHABD  Waynx  Pabkeb,  .   .  The  TyrannieB  of  Free  Groyem- 

ment,  or  the  Modem  Scope  of 
Constitutional  Guarantees  of 
Liberty  and  Property. 

1896.  James  M.  Woolwobth,  ....  The  Development  of  the  Law  of 

Contracts. 

1896.    Joseph  B.  Wabneb, The  Responsibilities  of  the  Law- 
yer. 

1896.  Moktagxte    Cbaokakthoxpe, 

of  the  English  Bar, The  Uses  of  Legal  History. 

1897.  RoBEBT  Matheb, Constitutional   Construction  and 

the  Commerce  Clause. 

1897.  EnoEKE  Wambauoh, The  Present  Scope  of  Govern- 

ment. 

1898.  Lymak  D.  Bbewsteb,    ....  Uniform  State  Laws. 

1898.  L.  C.  Ebauthoff, Malice  as  an  Ingredient  of  a  Civil 

Cause  of  Action. 

1899.  Edwabd  Q.  Esasbey,   ....  New  Jersey  and  the  Great  Corpo- 

rations. 

1899.  Sib  Wm.  Rann  Kxnnedy, 

Judge  of  the    English  EUgh 

Court, The  State  Punbhment  of  Crime. 

1900.  Edwabd  Aveby  Habbimait,  .  Ultra  Virea  Corporation  Leases. 

1900.    John  Basbett  Moobe,    ....  A  Hundred  Years  of  American 

Diplomacy. 

1900.  RicHABD  M.  Venable,  ....  Growth  or  Evolution  of  Law. 

1901.  Rich  ABD  (\  Dale, Implied  Limitatiops  upon  the  Ex- 

ercise of  the  Legislative  Power. 

1901.     liENBY  D.  EsTABBooK,  ....  The  Lawyer,  Hamilton. 

1901.    Charl£»  J.  HuoHES,  Jb.,  .   .   .  The  Evolution  of  Mining  Law. 

1901.    Pi^ATT  RoGERH, The   Law  of  New  Conditions — 

Illustrated  by  the  Law  of  Irri- 
gation. 


SECTION   OF  LEGAL  EDUCATION. 

TSAR.  NAME.  SUBJECT. 

1895.  Austin  Abbott, Ezisdng  Qaeskions  of  Legal  Eda- 

cation. 

1893.    Sakubl  Williston, Legal  Education. 

1893.  Eklin  MoClaik, The  Best  Method  of  Using  Cases 

in  Teaching  Law. 

1894.  Henry  Wade  BoasBi^Ch'nn'n,  Annual  Address  as  Chairman. 
1894.    John  F.  Dillon, The  True  Professional  Ideal. 

1894.    John  D.  Lawson,    ......  Some  Standards  of  Legal  Educa- 
tion in  the  West. 

1894.    Simeon  E.  Baldwin,  .  .   .  Law  School  Libraries,  and  How 

to  Use  Them. 

1894.    WooDBOW  Wilson, Legal  Education  of  Undergradu- 
ates. 

1894.    John  H.  Wigmore, A  Principal  of  Orthodox  Legal 

Education. 

1894.    Edmund  Wetmore, Some    of  the    Limitations   and 

Bequirements  of  Legal  Educa- 
tion in  the  United  States. 

1894.    William  A.  Keener,    ....  The  Inductiye  Method  in  Legal 

Education. 

1896.  James  B.  Thayer, Address   as   Chairman    on    The 

Teaching  of  Englbh  Law  at 
Universities. 

1896.    Ernest  W.  Huffcut,    ....  The  Belation  of  the  Law  School 

to  the  University. 

1896.    David  J.  Brewer, A  Better   Education   the  Great 

Need  of  the  Profession. 

1896.    Lyman  Abbott, The   Relation    of   Law  to   Our 

National  Development 

1896.     Nathan  B.  Davis, The  Importance  of  the  Study  of 

Medical  Jurisprudence  bj 
Students  of  Law,  and  the  Extent 
to  which  it  should  be  Taught 
in  Schools  and  Colleges  for  the 
Education  of  such  Students. 
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1806.    Emlin  MoClaiKi Address  as  Chairmmn,  on  The  Law 

Carricalum. 

1896.    Ghablbs  M.  Campbell,    .   ,   .  The  Necessity  and  Importance  of 

the  Study  of  Common-Law  Pro- 
cedure in  Legal  Education. 

1896.    Blewett  Lee, Teaching  Practice  in  Law  Schools. 

1896.    Jameb  Fairbanks  Colbt,  .  .   .  The  Collegiate  Study  of  Law. 

1896.    Austen  G.  Fox,   . Two  Years*  Experience  of  the 

New  York  State  Board  of  Law 
Examiners. 

1896.    J.  W.  Powell, On  Primitive  Institutions. 

1896.    John  Randolph  Tuckeb,  .  .   .  What  is  the  Best  Training  for  the 

American  Bar  of  the  Future. 

1896.  Gbobos  Henby  Emmott,  .   .   .  Legal  Education  in  England. 

1897.  Henrt  E.  Davis, Primitive  Legal  Conceptions  in 

Relation  to  Modem  Law. 

1897.    John  A.  Finch, The  Law  of  Insurance  in  the  Law 

School. 

1897.  Charles  Noble  Gregory,  .   .  The  Wage  of  the  Law  Teachers. 

1898.  Simeon  E.  Baldwin, Address  as  Chairman,  on  The  Re- 

A4JU8tment  of  the  Collegiate  to 
the  Professional  Course. 

1898.    Edward  A.  Harriman,    .   .   .  Educational  Franchises. 

1898.  Charles  W.  Needham,    .    .    •  Schools  of   Law :    The  Subjects, 

Order  and  Method  of  Study. 

1899.  William  Wirt  Howe,  ....  Address  as   Chairman,  on   The 

Study    of   Comparative  Juris- 
prudence. 

1899.    Thomas  Barclay, The   Teaching   of  the   Law   in 

France. 

1899.     N.  W.  HoYLBS,  Q.  C Legal  Education  in  Canada. 

1899.  Joseph  Walton,  Q.  C,     ...  Notes  on  the  Early  History  of 

Legal  Studies  in  England. 

1900.  Charles  Noble  Gregory,  .   .  Address    as    Chairman,    on  the 

State  of  Legal  Education  in  the 
World. 

1900.    Harry  B.  Hutchins The  Law  School  as  a  Factor  in 

University  Education. 

1900.    William  Draper  Lewis,    .   .  The  Proper  Preparation  for  the 

Study  of  Law. 
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1901.     Nathan  Abbott, The  Undergraduate  Studj  of  Law. 

1901.    CXiARENCEl).  Ashley,  ....  Legal  Education  and  Preparation 

Therefor. 

1901.    Raleigh  C.  Minor, The  Graduating  Examination  in 

the  Law  School. 

1901.    Harry  Sanger  Richards,   .   .  Shall  Law  Schools  Give  Oedit  for 

Office  Study? 

1901.     William  F.  Rogers, Is  Law   a   Field   for    Woman's 

Work? 


SECTION  OF  PATENT  LAW. 

YEAB.  NAME.  SUBJECT. 

1895.    B.  S.  Taylor, Patent  Law  and  Practice. 

1899.    Jambs  H.  Raymoih), Address  as  Chairman. 

1899.     L.  Lb  Bond,' Preliminary  Iiyanctions. 

1899.  Frederick  P.  Fish The  Ckmditions  under  which  Pre- 
liminary Injunctions  in  Patent 
Causes  should  be  Granted  or 
Refused. 

1899.    E.  B.  Sherman, Masters  in  Chancery. 

1899.    Arthur  Steuabt,      What  Constitutes  Invention  in  the 

Sense  of  the  Patent  Law. 

1899.  Robert  8.  Taylor, Shall    There   be  One   or   More 

Special  Courts  of  Last  Resort 
in  Patent  Causes. 

1900.  Frederick  P.  Fish, Address  as  Chairman. 

1900.     Lybander  Hill, Unfair  Competition  in  Trade. 

1900.     Arthur  Stbuart, Copyright  for  Design. 
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OFFICERS  OF  SECTIONS 
1901-1902. 

SECTION  OF  LEGAL  EDUCATION. 

Ebnxst  W.  IIufpcut,  OMirman, 
Charles  M.  Hepburn,  S$ereiary. 

SECTION  OF  PATENT  LAW. 

Lester  L.  Bond,  Chairman. 
Melville  Church,  SMrttary, 

SECTION  OF  LEGAL  EDUCATION. 

1893-94— Henrt  Wadb  Rogers,  Cfhawman, 
George  M.  Sharp,  Seeretary, 

1894-95 — James  Bradley  Thayer,  Chairman, 
George  M.  Sharp,  Seeretary, 

1895-96— Emun  McClain,  Cftatrman. 
George  M.  Sharp,  Seeretary. 

1896-97 — Edward  J.  Phelps,  Chairman, 
George  M.  Sharp,  Seeretary. 

1897-98— Simeon  E.  Baldwin,  Chairman. 
George  M.  Sharp,  Seeretary. 

1898-99— WiLUAM  Wirt  Howe,  Chairman, 
George  M.  Sharp,  Seeretary. 

1899-00— Charles  Noble  Gregory,  Chairman, 
George  M.  Sharp,  Seeretary, 

1900-01 — Harry  B.  Hutchinb,  Otairman. 
George  M.  Sharp,  Seeretary, 

SECTION  OF  PATENT  LAW. 

1894-98— Edmund  Wetmore,  Chairman. 

Wilmarth  H.  Thurston,  Seeretary. 

1898-99— James  H.  Raymond,  Chairman, 
Arthur  Stbuart,  Seeretary. 

1899-00— Frederick  P.  Fish,  Chairman, 
Arthur  Stbuart,  Seeretary, 

1900-01 — ^Frederick  P.  Fwh,  Chairman, 
Arthiti  Steuart,  Seeretary. 
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